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IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF FLORI DA
OCALA DI VI SI ON
Case No. 5:06-cr-22-Cc-10GRJ
January 25, 2008
Ccal a, Florida
UNI TED STATES OF AMERI CA,
Pl ai ntiff,
VS.
WESLEY TRENT SN PES,
EDDI E RAY KAHN and
DOUGLAS P. ROSI LE,

Def endant s.

TRANSCRI PT OF TRI AL PROCEEDI NGS
BEFORE THE HONORABLE WM TERRELL HODGES,
SENI OR UNI TED STATES DI STRI CT JUDGE, and a Jury

Appear ances of Counsel:
For the Governnent:

M. Robert E. O Neill
M. M Scotland Mrris
M. Jeffrey A MLellan

For Def endant Sni pes:

Robert G Bernhoft
Robert E. Barnes
Li nda G Mbreno
Dani el R Meachum
Kanan B. Henry

FEFSE
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Appear ances of Counsel (continued):
For Defendant Kahn:
M. Mchael WIliam N el sen, standby counsel
For Defendant Rosile:

M. David Anthony W1 son

Reported by: Dennis Mracle, Oficial Reporter, and
Kelly Omen McCall, Freelance Reporter
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PROCEEDI NGS

(Jury present.)

THE COURT: Thank you. Be seated, everyone.

Good norning, nenbers of the jury. | appreciate
your customary pronptness.

M. Mrris, are you ready to call your next witness?

MR MORRIS: Yes, Your Honor. The United States
calls Steward Stich.

***  STEWARD STI CH was sworn
by the Deputy derk. ***

THE DEPUTY CLERK: Please have a seat. Please state
your full name, and spell your |ast name for the record.

THE WTNESS: My nane is Steward Stich. The | ast
name is S-t-i-c-h.

MR MORRIS: My it please the Court.

STEWARD STI CH,
havi ng been sworn as a witness, testified as foll ows:
DI RECT EXAM NATI ON

BY MR MORRI S:
Q Good norning, M. Stich.
A  Good norning.
Q How are you enpl oyed?
A |I'menployed by the United States Treasury Departnent with
I nternal Revenue Servi ce.

Q And what is your job title?
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A |I'man Internal Revenue agent with them

Q How long have you been an Internal Revenue agent?

A | have worked there for 36-and-a-half years.

Q Wuld you tell us alittle bit about your educational
backgr ound.

A Yes. | went to college at the University of Georgia, and
received a scholarship to attend there. | had a degree, a
bachel or's degree in business adnministration, with a ngjor in
accounti ng.

Q Wat sort of training have you received as a revenue
agent ?

A \Wen you begin with Internal Revenue, you go to school for
approxi mately six nonths. You take various income tax courses
and basic tax | aw, and graduates onto business financial
records, corporations, partnerships.

Q In the course of your enploynent, have you al so engaged in
conti nui ng professional education?

A Yes. On a yearly basis, we have continui ng professional
educat i on.

Q Have you been an instructor in the past?

A Yes. | have taught classes at the continuing professiona
education, different senminars; and | have taught conputer

cl asses, al so.

Q Wuld you tell us generally about the duties of a revenue

agent, such as yourself.
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A The duties of a revenue agent include the conputation of
determ ni ng taxabl e i ncone and the gross incone of a

i ndividual, and then, ultimately, the tax liability of that

sane individual, and businesses, for that matter.

Q As a practical matter, what sort of things do you do in
the course of your duties?

A You review the books and records of either a business or

ndi vidual. You al so | ook at financial records that are

an
avai l able to you, which would include banks, investnent firns,
different information, docunments that are prepared and sent to
that individual to determne the correct tax liabilities.

Q Do you also examne tax returns that have been filed by

t axpayers?

A Absolutely.

Q \Wat types of tax returns have you exani ned?

A | have started -- when you first start, you start,
obviously, with individual tax returns. And then as you get
nore experience, you graduate and do business returns. You do
i ndi vidual s that have Schedul e C busi nesses, you do
partnership returns, you do S-corporation returns, you do
corporate returns.

Q And have you examned all of those types of businesses and
those types of returns?

A Yes, | have.

Q Approximately how many tax returns would you estinate you
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have exam ned in your career?

A | would say in excess of a thousand.

Q Are you famliar with what types of incone are taxable and
nmust be reported on income tax returns?

A Yes, | am

Q Are you famliar with the conputation of income for tax
pur poses?

A Yes, | am

Q And are you famliar with the requirenments for when incone
tax returns nust be filed?

A Yes.

MR, MORRI'S: Your Honor, we would offer Agent Stich
as an expert in the conputation of incone for tax purposes and
the requirenents for filing incone tax returns.

MR. BARNES: Your Honor, we would only object to the
| ast part, to the degree it calls for |egal opinion that
shoul d be coning fromthe Court's jury instructions, not from
the w tness.

THE COURT: Well, very well. You may proceed,

M. Mrris, and | will consider that matter when appropriate
obj ections are made as we go al ong.

MR. MORRI'S: Thank you, Your Honor.

BY MR MORRI S:
Q Agent Stich, have you been present in the courtroom during

the presentation of evidence in this case?
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A Yes, | have been.
Q And have you had an opportunity to hear the testinony and
review the evidence that's come in in this case?
A Yes.
Q And in particular, did you review the financial records in
depth in this case?
A Yes, | did.
Q Wuld that include, but not necessarily be linmted to
Governnent's Exhibits 3 through 34?
A That's correct.
Q And did your exam nation of those records begin before the
trial in this matter?
A  Yes, they did.
Q Based on your review of the evidence, have you nade
cal cul ati ons of Wesley Snipes' incone for tax purposes for the
years 1999 through 20047
A Yes; after reviewing the records, yes, | did that.
Q Now, have you prepared charts or sumaries that sumarize
the vol um nous financial information that's cone into evidence
regarding M. Snipes?
A Yes.

MR MORRIS: May | approach, Your Honor?

THE COURT: You may.
BY MR MORRI S:

Q M. Stich, I have handed you a nunber of exhibits.
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Turning your attention to Governnent's Exhibits 143-1 through
143-6, and 144-1 through 144-6, do you have those in front of
you?

A Yes, | do.

Q Are those the charts that you prepared that summarize the
vol um nous information, financial data in this case?

A Yes, they are.

Q Are those charts based on the trial testinony and exhibits
t hat have come into evidence?

A That would be correct, yes.

Q And do those charts accurately sumarize and reflect the
testinony and exhibits in this case?

A Yes, they do.

MR MORRIS: Your Honor, at this tinme we would offer
into evidence Governnent's Exhibits 143-1 through 143-6 and
144-1 through 144-6.

MR. BARNES: No objection, Judge.

THE COURT: Al right. Each is received.

BY MR MORRI S:
Q Agent Stich, I would |like to start by |ooking at
Governnent's Exhibit 144-1, publish that, please.
Do you see that up on the screen?
A Yes, | do.
Q Wuld you tell us what this summary chart shows?

A This shows the total inconme that was earned by M. Snipes
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for the year 1999.

Q Oay. Wuld you wal k us through this sunmary, please.

A Yes. If you look at the top of the chart, the boxes
across the top reflect the incone that was earned by him
during the year, and it is categorized according to what type
of incone that it is.

Q Now, what type of records did you ook at in com ng up
with these sunmary figures?

A In order to determ ne the income, | reviewed bank
statenents, both for M. Snipes' personally and rel ated

busi nesses; | | ooked at investnment records for M. Snipes; and
then other financial documents that were sent to the Interna
Revenue Service, telling us incone that is earned; and,
finally, information that was received from studi os.

Q And would you wal k us through the boxes at the top,

pl ease.

A Al right. The first box on the extrene |eft shows the

i ncone, total inconme that was received during that year from
novi es, royalties and residuals fromthose novies. And the

| argest one there, as you can see, is fromthe novie The Art
of War.

Q And the total of those for 1999?

The total for those -- that activity is $5,071, 454, 21.

kay. And noving across?

> O >

The next box is the partnership or S-corporation incone.
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This is income that has been reported to the Internal Revenue
Service on a Schedule K-1, which is a schedule that the
partnership and S-corporations have to conplete as part of
their tax returns.

And they send a copy of that to the governnment, and a copy
of it also goes to the individual involved so that they -- and
then they report their proportionate share of either the
partnership or the S-corporation inconme, according to that
K-1. And this is a summation of those anounts.

Q So does that nunber, the 265, 000-dol |l ar nunber, does that
reflect M. Snipes' distributive share of incone from
partnershi ps that he was invested in?

A Partnerships and S-corporations, yes, sir.

Q ay. And can we nove to the next box.

A The next box is interest inconme that was received by

M. Snipes. And this also includes noney -- when the
partnership or S-corporations issue their K-1s to the
individuals, it's not just one itemof inconme. They separate
it, and say this nuch was interest inconme, this nuch was

di vidend inconme, this nuch could be capital gain incone.

And so this can be a conbination of those, as well as
interest that you would earn like in a savings account or at a
financial institution.

Q So for M. Snipes for 1999, the interest income reported

was 37,000 and change?
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A The total, yes, that he would have received, yes.
Q ay. Can we nove to the next box.
A The next box is dividend incone. And that's simlar to
the interest income in that it's the noney that's being
reported that he would receive as dividends, again coning from
partnerships, the K-1s fromthe S-corporations, telling him
this is his share of dividend incone.

And it can also conme fromthe investnment accounts that
wer e owned.
Q And that's 142,000 dollars and change?
A Yes; $142, 955.90.
Q Oay. And then the final box at the top
A The final box at the top is the capital gains amunt.
Again, this is comng fromK-1s fromthe partnership and the
S-corporations, and it is also com ng fromthe investnent

houses that he has i nvestnent accounts at.

Q Oay. And then if we -- go ahead.

A | was just going to give you the total.

Q Al right.

A The total on the capital gains is 4,547,028 dollars even
Q And could you explain a little bit about what a capital
gain is.

A Acapital gainis a sale of property that's not held in
the ordinary course of your business. Mst of us think of a

capital gain as an investnment. It could be land, it could be
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stocks, something of that nature, that is sonmething outside of
what you ordinarily have, |ike in your workday.

Q And then how does the capital gain -- what triggers a
capital gain based on that property?

A \Wen you sell the property, that's when you report your
capital gain.

Q And so the boxes at the top then fl ow down to that next
box?

A Yes. The boxes at the top, the five boxes at the top are
added together, and that becones the total inconme that was
recei ved, the $10, 064, 603. 76.

Q Now, there is two nore boxes below that. Wuld you

expl ain that.

Yes. Some of the noney was made directly to M. Snipes.
And how nmuch was that?

Par don me?

How nmuch was that?

The total for that amount is $9, 999, 739. 55.

o r» O > O >

Now, when you say paid to him do you nean it was actually
paid to himor --

A It doesn't necessarily have to be paid to him In the

i nstance of an S-corporation or a partnership, they report to
you on the K-1 the anount of nobney that is due to you, but
they don't have to necessarily send you that nobney at the end

of the year. They can hold onto that noney and distribute

12
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that to you at a later tine.

So all of that may not have been distributed to him but
it is all taxable to him
Q And then the box on the right-hand side.
A The box on the far right is noney that was paid to Anen
Ra, which is one of his S-corporations that he owned
100 percent. And so the incone fromthat goes to him
automatically.
Q So both of those types of income, the anounts paid
directly or reported directly to himand paid or reported to
Amen Ra flow down to the bottom nunber, which is total incone
for M. Snipes?
A That's correct. Both of those anpbunts added together flow
down on the chart, and that becones the total income that he
received for the year
Q Now, why is it that anounts that are paid or reported to
Amen Ra are attributable to M. Snipes for his incone tax
pur poses?
A Anen Ra in the prior years was an S-corporation. They
el ected S-corporation status. And in the prior years, the
i ncone conming from-- as reported by and conputed by the Starr
& Conpany, has always flowed through to his tax return

And since this is an S-corporation that he owns
100 percent, the noney flows fromthe S-corporation directly

to him

F012508 - Sni pes




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q Now, if we could nove to Exhibit 143-1. And what is this?
A This is a further analysis of the chart that you just saw.
And the five boxes across the top of the previous chart, if
you | ook down the | eft-hand side of this page, you will see --

Li ke where it says interest incone is your first box, if
you add up the amounts in the interest incone section on this
sheet, that totals the interest income shown on the box on the
previous chart we showed you.
Q And so this is a nore detail ed break-out?
A Right. This gives specific nunbers for those boxes.
Q ay. And would you just go through the interest incone
section for us.
A (Okay. The interest incone, the first one is the Chase
Manhatt an Bank. This woul d have been interest that he earned
on an account held at the Chase Manhattan Bank.

And then, as | nentioned to you, the other itens of
interest incone concern the K-1s that were received from
di fferent partnershi ps and S-corporations, being Bl ackstone,
Bedrock, Blacap and Bl aam Partners, that were reported to him
on the K-1s.
Q And then -- so is the dividend inconme simlar?
A The dividend incone is sinmlar. Again, the total of the
anounts for the dividend i ncome equals the total of the box
that was shown on the previous chart that we showed you.

Q And when | say "simlar," that is that there are certain

14
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anounts that are conming frominvestnent accounts and certain
anounts com ng fromK-1s?

A That's correct. That's correct. And it --

Q Go ahead.

A | was just going to say, as it shows you, the first two
itenms are investnment accounts. Were it says Gol dman Sachs
and Lazard Asset Managenent, those were investnment accounts
that were owned, and those are the dividends that reported
through that investnment account.

The next anmpbunt is an amount that he received, a Form
1099-DIV, which is for dividends. And that was the 2,767
dol | ars.

And then he received on his K-1s fromthe partnerships and
S-corporations, fromthe Bl ackstone, Blacap and Bl aam
Partners, additional inconme that was reported to him And so
that's how you get to those totals.

Q And going down further?
A The next section is the capital gains and | osses. And,
again, the total of those itens equal the total of the box

shown on the first exhibit that was shown to you.

Q Andthe -- I'msorry. Go ahead.
A  Well, | was just going to say that the capital gains
conprise -- the first two itens are fromthe investnent

accounts, both Goldman Sachs and Lazard Asset Managenent; and

the rest of the incone conming in fromthat was the K-1s from

15
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the various partnerships or S-corporations that he had
owner shi p of.
Q ay. And noving to the next section
A The next section shows the novies and royalties and
residuals. And, again, the total of those itens equal the
total of the first box that was shown to you on the first
exhibit.
Q Now, these anpunts, they are in two different colums; is
that correct?
A That is correct, yes.

MR MXRRIS: Could we go back up to the top, please,
and | ook at the colum titles.
BY MR MORRI S:
Q Oay. And could you just explain why there are two
different colums.
A Yes. The two different colums are -- the reason for that
is that the -- like the Art of War, the noney there was paid
directly to and went into the account of M. Snipes.

The nmoneys fromthe payroll contracts went into the
account of Anen Ra, and so that's reported under the col umm
for Anen Ra. But like | said, that's an S- corporation that,
again, flows directly to him
Q ay. And then going down to the bottom section
A  The bottom shows just other inconme from partnerships or

S-corporations. And this would be reported to himon the K-1s
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fromthose partnerships or S-corporations.
Q And then the total income at the bottonf
A Yes, the total incone at the bottom the 9,999, 739
dol lars, and the 64,864 dollars, those are the totals that
were shown on the prior exhibit.
Q And the total -- very bottom total incone to Wsley
Sni pes is the sane as was shown on the bottom of the previous
exhi bit?
A Yes; the total incone is the same figure, yes.
Q Al right. Let's nove on to the year 2000. Turning your
attention to Governnment's Exhibit 144-2, okay, tell us about
this, please.
A This exhibit is simlar to the first one that was shown.
You have boxes across the top showing the different types of
i ncone that M. Snipes received.

Agai n, you have novies, royalties and residuals inconeg;
you have partnership or S-corporation inconme; the interest
i ncone; dividend incone; and capital gains incone that was
received and reported to himduring the year.
Q Please continue.
A (Okay. And then the totals of those anounts flow down to
him and that's this anmount showi ng the 2,331, 054 doll ars.
Q So that anmpunt represents anounts that were either paid or
reported directly to M. Snipes or to Amen Ra?

A That is correct.
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Q Please continue.
A (Ckay. And then as you flow down the chart, those anmounts,
the 2,331,000, are split between anounts either paid to him
directly or owed to himthrough the K-1 or anmpunts paid to
Amren Ra.

And those are the ampbunts of the 1,160,139 dollars paid to
himdirectly or for him and the anounts paid to Aren Ra,
which is the 1,170,914 dol | ars.

Q And so the total incone at attributable to M. Snipes for
2000 i s how nuch?

A The total inconme would be $2, 331, 054. 41.

Could we go to Exhibit 143-2. Tell us about this briefly.
| didn't hear you.

I"msorry. Could you tell us about this.

> O > O

Yes. This is sinilar to the chart that | showed you | ust
a few nminutes ago. This is the analysis of gross incone and
does -- it expands the boxes of the first chart that was shown
to you and explains it in further detail

Again, the total -- like for the first box, group up
there, the interest incone, the total of that section equals
the total interest incone that was shown in the box on the
previ ous chart that was shown to you.

And this noney is coning fromaccounts, again, that he
owns directly, and fromthe K-1s of the different partnerships

and S-corporations that were reported to him
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Q Oay. And if we could just scroll down the exhibit,
pl ease. And, again, down near the bottomthere is a section
for nmovies, royalties or residuals. Those were paid or
reported to Anren Ra; is that right?
A That is correct. Those were paid to Aren Ra and they are
shown in the colum for Anen Ra.
Q And so, again, what's the total incone for 2000 that's
reportabl e by Wesl ey Snipes?
A The total to be reported i ncome by himwas $2, 331, 054. 41.
Q Thank you. And if we could nove now to Governnent's
Exhi bit 144-3.

Okay. Tell us about this chart.
A This chart is -- the presentationis alittle bit
different than the earlier charts.
Q And what year is it for?
A This is starting in 2001. The reason it is different is
because at this point in tine, M. Snipes has disposed of his
interest in sonme of the partnerships and the S-corporations.

So the only incone that is being shown on this chart is
the nmoney conming fromthe novies. So you only have the one
box at the top, instead of as in the prior where we had
di fferent boxes up at the top.
Q Oay. So if you will walk us through this chart, please.
A Ckay. In 2001, as you can see fromthe exhibit,

M. Snipes received noney coning fromvarious novi es,
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principally fromBlade Il, Undisputed and Liberty Stands
Still. Those were the | argest, anyway.

So the total that he received during the year fromthe
nmovi es was $17, 353, 983. 43.
Q And that's the total that went to either himor one of his
| oan-out conpani es?
A That would be correct, yes.
Q And then tell us about the next |evel of analysis there.
A The next |evel down shows noney, in the first box, that
was paid directly to M. Snipes. That's the 500,000 dollars.
Q And if we could back out. And that's being attributed to
hi m why?
A Because it was paid directly to himor put into one of his
bank accounts.
Q And the next box over.
A  The next box shows the noney that was paid directly to
Amen Ra, his S-corporation. And that's the 114,886 doll ars.
Q Sothisis simlar to prior years. |It's being attributed
to himbecause it's an S-corporation that he's the 100-percent
owner of ?
A That's correct. And as you'll notice, both of those boxes
fl ow down and go directly to the total incone total to himfor
the year.
Q ay. And then the next box.

A The next box is ampunts paid to Kynberlyte Production
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Servi ce.

As we heard in testinony in the court, Kynberlyte was
anot her | oan-out conpany that was owned by M. Snipes. The
di fference between Kynberlyte and Anen Ra was that Anen Ra
nade an election and filed to be an S-corporation, whereas
Kynberlyte did not.

What that nmeans is that the incone to Kynberlyte stays at
Kynberlyte. 1It's like a corporation that would be Iike an
AT&T or a Ceneral Motors. They get the noney and the noney
stays there, and then it only conmes to himas a dividend when
noney is paid out.

So as the chart shows, Kynberlyte received 16, 739, 097
dollars. That's the total that they received. But of that
total, they paid out to hima total of the 847,876 dollars.

Q Now, when you say paid to him--

A \Well, either paid to himor for his benefit. It doesn't
necessarily have to go directly to him

Q So this box that's highlighted now that says "Persona

n

Expenditures for the Benefit of Wsley Snipes," are those
items that are personal expenditures being paid out of
Kynberl yte's bank accounts?

A Yes, they are; personal expenditures either to himor for
hi m

Q Now, did you try to pick up every single personal

expenditure that you could find that was paid from Kynberl yte
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to or for the benefit of Wsley Snipes?
A No. Only the larger anpunts were used in this
conput ati on.
Q Now, have you prepared a chart that shows the differences
bet ween how S-corporations are treated and how a corporation
i ke Kynmberlyte Production Services would be treated for tax
pur poses?
A Yes, | have.
MR MORRIS: Your Honor, | would ask that we show
Governnent's Exhibit 145 as a denonstrative exhibit only.
THE COURT: Very well.

BY MR MORRI S:
Q kay. Agent Stich, please walk us through this chart that
expl ains the differences between the treatnent of
S-corporations and C-corporations for tax purposes.
A (Okay. For tax purposes, you have -- when you forma
corporation, you have the ability to nake an election to be
either an S-corporation or a C-corporation, the difference
being that an S-corporation, the inconme flows to the
i ndividual, to the shareholders. The C corporation retains
its noney and pays the noney out as dividends.

As the chart shows you, both entities are required to file
tax returns. The difference being on Bl ock Nunber Two there,
you see the S-corporation pays no tax because all of its

incone flows to the individual. The C-corporation pays tax on
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its incone.

And then, as the next block down, the S- corporation, as |
nmentioned to you earlier, will give its shareholders a K-1,
telling themtheir proportionate share of income, interest,

di vi dends, capital gains, whatever the inconme night be. And
that's what goes on their individual tax return.

The C-corporation doesn't do that because it's already
paid tax on all of its incone.

And so the bottom shows that the sharehol der on the 1040
schedul e, his own schedule, on the S-corporation would report
the inconme according to the K-1. On the C corporation, he or
she woul d only report the dividend incone that they receive.
And they should receive a form 1099-DIV to tell themthe
di vidend that they received.

Q So in this case, you said before that Amen Ra was treated
as an S-corporation. Wy is that?

A Anen Ra filed an election to be an S-corporation. When |
say filed an election, there is a form a Form 5523 that has
to be filed and signed by the sharehol ders, saying that we
nmade this election, and they have to send that into the

gover nnent .

| nmean, you just can't say: |'man S-corporation. You
know, you have to go through the steps, nake the el ection, and
foll ow the proper procedures to do that.

Q And was that done in prior years by Starr & Conpany?

23
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Yes.
What about Kynberlyte?
Kynberlyte did not nake such an el ection.
Did Kynberlyte file tax returns?
They did not.

And so how woul d Kynberlyte be treated?

> o0 r» O » O >

Kynberl yte woul d be treated as a C-corporation because
they nade no el ecti on.

MR MXRRIS: If we could go back to the chart we
were | ooking at before, 144-3, please.
BY MR MORRI S:
Q ay. So when we stopped and went over to that
expl anatory chart there, you were tal king about the noney that
was flowing into Kynberlyte and then out of Kynberlyte.
A Right. The 16,739,000 flowed into Kynberlyte and they
shoul d have reported that on their tax return.

And then fromthere, the personal expenditures that were
nade either to or for M. Snipes would be a dividend to him
and that armount flows down to the taxable incone of
M. Sni pes.

Q And for this year, for your purposes, what was the anount
of the personal expenditures flow ng out of Kymberlyte for

M. Snipes' benefit?

A The total conming out of Kynberlyte to himwas $847, 876. 23.

Q And then so what's the grand total of incone that is
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attributable to M. Snipes for 20017
A The grand total is 1,462,762 dollars.
Q Now, if we could go to Governnent's Exhibit 143-3. And
does this chart show your nore detailed analysis for the year
we were just |ooking at, 2001?
A Yes, yes. Again, this is a detailed analysis of the prior
chart. Now you have three columms across the top, instead of
just the two, because you have the anpunts paid directly to
M. Snipes, and those total the 500,000 dollars that was shown
on the previous box on that chart that we just were | ooking
at;

You have the noney paid to Amen Ra, which is 114, 886,
whi ch again corresponds to the box that was shown on the
previ ous exhibit;

And then you have a colunn for nonies paid to Kynmberlyte
and that's the 16,739,097 dollars. And that corresponds to
that box that was on that chart.

But, again, all of that does not go to him only the
anounts that were paid to himor for him
Q So down at the bottomthen?

A Down at the bottom you have the total of the anpunts that
actually would be attributable to his total incone for the
year of the $1, 462, 762.

MR MXRRIS: Okay. |If we could go down to

Covernnent's Exhibit 144-4.
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BY MR MORRI S:
Q And could you explain this briefly.
A This is a sinmlar chart to the prior year exhibit that we
wer e show ng.
Q \Wat year is this for?
A This is for the year 2002.

During this year, principally there are two types of
i ncone that are being received, and those are represented by
the two boxes at the top of the chart. You have the novi es,
the royalties, residuals inconme received during the year.
Principally this is fromBlade Il, Wen the Ride is Ruff. And
that total for those is 3,201,433 dollars.

And then also during that year, M. Snipes received a
pensi on and profit sharing distribution from Harnony Peace of
235,720 dollars. And that was -- would have been reportable
by himas part of his total income for the year
Q ay. Please continue.

A So the total of those two boxes then are the $3, 437, 154.
Qut of that total, it is split out to sonme of the noney that
was paid directly to M. Snipes, 239,863 dollars; and then you
have noney that was paid fromthat previous total to Amen Ra
which is 633,146 dollars. And then you have the anmount paid
to Kynberl|yte Productions, which, again, renenber is the
C-corporation. And that was 2,564, 143 dol | ars.

And of that 2,500,000-dollar total, some of that was paid
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either for M. Snipes personally for his benefit or directly
to him And that total 5,013,730 dollars.

Q Could you touch on the itens that are listed in that chart
t here.

A Yes. During the year, paynents were nade on his behalf to
the Carbone Faasse Trust for the house in New Jersey. That
was 4, 807, 868 dol | ars.

Paynments were also nade for himto the Chase Manhattan
Mort gage Corporation. That was for the Florida residence.
That total ed 48,019 dol | ars.

Then there were anobunts paid to April DuBois in the form
of child support, and that total ed 40,843 doll ars.

And finally there was paynents made to Charles Miniz, and
that was paynments on the New Jersey house, and that was
117, 000 dol | ars.

Q And all of those were paynents made out of the Kynberlyte
bank accounts?

A That is correct.

Q And so the grand total for 20027

A The grand total then for that year for his total incone
woul d be $5, 886, 740. 98.

Q Now, we tal ked about total incone for these purposes.
What, for tax purposes, do you nmean by "total income"?

A Total income would be all of your income from whatever

source derived. And that would include, but not necessarily
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linmted to items for personal services that you rendered; it
woul d include wages; it would include salaries, dividends;
interest; sale of property; capital gains; rents; noneys from
partnershi ps; noneys from S-corporations, pension plan
di stributions.

Q |Is all of that anmpbunt taxable incone or is that a

di fferent nunber?

A Taxable incone would be a different nunber. This is total
i ncone.

Q Is this the nunber that -- what is this nunber, when you
are looking at it for a tax anal ysis?

A It would be the total incone that you received during a
year.

Q Does this relate to filing requirenments?

A Yes, it does.

Q Al right. If we could go into Governnent's Exhibit

143-4. And is this the nore detailed analysis of 2002 of
gross i ncone?

A Yes. This is a further analysis of the sanme itens show ng
the three columms again, showi ng noney paid directly to

M. Snipes, noney paid to Anen Ra, or noney paid to Kynberlyte
Producti on Servi ces.

Q And if we could scroll down. And you al so have the
pension profit sharing itemthere?

A Yes. The profit sharing was coming from-- Harnony Peace
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was the payer of the anopunt.

MR MRRIS: If we could go to Governnent's Exhi bit
144-5.
BY MR MORRI S:
Q ay. Tell us about this chart, please.
A In this chart, we again have the novie royalties and
resi dual s anount that was earned during the year. And this
year, principally the noney is conming fromBlade I1l, Blade |
and Nine Lives. And the total for the novies that was
received during the year is 11,761, 706 dol |l ars.
Q ay. And going down to the next |evel
A The next |evel shows how the noney was -- who received it
and how it would flow to M. Snipes.

The largest portion of the noney was -- in this year was
paid to an entity, Swiss Sterling Trust, which is a Sw ss bank
account. And that was the 4,477,227 dollars.

Q ay.

A  The next anount was paid to Kynberlyte Production
Services, and that was 7,284,478 dollars. The anobunt fromthe
foreign bank account, the Swi ss account, Swiss Sterling Trust,
flows directly to M. Snipes.

But the amount from Kynberlyte, as you renenber, the
C-corporation, only flows to himfor the dividends that was
recei ved out of Kynberlyte. And so you have expenditures,

personal expenditures for himor on his behalf of 87,746
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dol l ars.

And so the total that would be his total incone for the
year woul d be 4,564,973 doll ars.
Q Oay. And if we could go to Governnent's Exhibit 143-5,
pl ease explain this.
A This chart is a further detail of the previous chart that
you just saw. It shows the ampunts paid to either Wsley
Snipes directly, paid to the Swiss Sterling Trust, or paid to
Kynber| yte corporation

And this year, none of the paynents were nade to him
directly, but they did go to his businesses, the Sw ss
Sterling Trust and Kynberl yte.
Q And what's the total incone at the bottom for 20037
A The total income that was received during the year is
4,564,973 dol | ars.
Q@ Now, when you say the total inconme that was received, is
that 4, 564, 000-dol | ar amount an anmpount that would trigger a
filing requirenment for M. Snhipes?
A Yes. In figuring the -- in deternining your filing
requi renments, basically what you have is your persona
exenption and a standard deduction. And once you have incone
t hat exceeds those two anobunts, then | have to file a tax
return.
Q And naybe we will get to that in just a nonent, if we

could go to Governnent's Exhibit 144-6. And if you would
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explain this chart, please.
A Yes. This chart is simlar to the other ones that have
been shown. The first block showi ng the novies, royalties and
resi dual incone that was received during the year

In this year, three itenms are your principal itens of
i ncone. They are received from Seven Seconds, Chaos and Bl ade
I1l. The total income that was received during the year is
13, 804, 204 dol | ars.

Q And then howis that split out?

A Then that further cones down and is split. The mgjority
of it, 13,241,704 dollars, went to the Swi ss bank account.
And that flows directly to M. Snipes in conputing his total
i ncone.

The bal ance, the 562,500 dollars, was paid to Kymberlyte
Producti on Services. And of that anmount, sone of it was paid
either directly to M. Snipes or for his benefit, and that's
t he 345, 213 dol | ars.

So the total of those two anobunts, the anobunts fromthe
Swi ss bank and the anount that was paid directly to himor for
himis the 13,586,918 dol | ars.

MR MRRIS: And if we could go to 143-6, pl ease.
BY MR MORRI S:
Q And, again, is this a sonmewhat nore detail ed anal ysis of
gross i nconme for 20047?

A Yes, it is. And, again, we have the three accounts or
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colums across the top showi ng anounts paid directly to
M. Snipes, which in this year, again, is none; we have the
anounts paid to the Swiss Sterling Trust, which was the
13,241,704 dollars; and then you have the anmpunts paid to
Kynber| yte, which was the 562,500 doll ars.
Q And the total, again, for 20047
A The total income then that flows directly to himis
13, 586, 918 dol | ars.
Q ay. So for the charts that we have just |ooked at from
1999 through 2004, were they prepared to show taxable incone
to M. Snipes or sonething different?
A They do not show taxable income. They show gross incone
to him
Q Wat's the purpose of gross income? O tell us about
gross i ncome, please.
A Goss inconme is used to deternine whether you are required
to file a tax return or not.
Q And | believe you referred a few nmonents ago to things
i ke standard deductions and exenpti on anounts?
A Yes, | did.
Q And does that factor into filing requirenents?
A Yes. |In order --
Q And let ne stop you there. Have you prepared a chart that
hel ps illustrate the filing requirenments?

A Yes, | did.
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MR MORRI'S: Your Honor, if we could at this tine
show Governnent's Exhibit 146 as a denonstrative exhibit only?
THE COURT: Very well
BY MR MORRI S:
Q Is this the chart you prepared to show the filing
requirements?
A Yes, that is correct.
Q Could you explain this, please.
A Yes. In the first section there, where it says "standard
deduction" -- if you will concentrate only in one year, yes,
it would make it easier to try to explain to you

You have a standard deduction every year, dependi ng on
your filing status, whether you are single, whether you are
nmarried, whether you're married, filing separate.

That is a deduction that's allowed to you, no matter
whet her you have any itenized deductions such as nedical,
interest that you mght pay, nortgage interest, real estate
taxes and such. That's allowed to you.

The next section down is your personal exenption. You
have a personal exenption anount every year. And that, of
course, increases slightly as the years go by due to
inflation.

But the summation of those two anobunts -- in this case,
let's use 1999, and say if you are single, you would use the

4,300 standard deduction, and you woul d use your exenption
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amount, 2,750. The total of those two ampbunts then becones
7,050 dollars. So --

Q Wat's the significance of that nunber?
A That nunber, the sums of those nunbers neans that if you
have gross incone above that anount, you must file a tax
return.
Q And then for 1999, tell us about married filing joint and
married filing separate.
A  The conputation would be exactly the sane. The only thing
is for married filing joint, you would use your standard
deduction of 7,200, but your exenptions -- obviously, nmarried
filing joint, there's two of you, so you have got to put two
exenptions in, not just the one. And you add those three
nunbers together, and that gives you your 12,700 doll ars.

So if you were married filing joint, if you had gross
i ncone above that anount, you nust file a tax return
Q And how about married filing separate? That nunber | ooks
different.
A Married filing separate is a little bit stricter rules.
And for a married filing separate person, it is basically your
exenption amount, if you have gross inconme above your
exenption amount, you nust file a tax return

MR MRRIS: Oay. And if we could back out again.

BY MR MORRI S:

Q And so this chart shows the filing requirenents for the
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years 1999 through 2000 for people under the age of 65;
correct?
A That is correct.
Q And are there other filing statuses, such as head of
househol d, that you haven't --
A Yes. There are others that aren't shown on this chart,
yes.
Q ay. Now, have you prepared a chart that summari zes the
gross inconme thresholds that are pertinent just to M. Snipes
for this case?
A Yes, sir, | did.

MR MORRIS: Your Honor, with the Court's
perm ssion, if we could show Governnent's Exhibit 147 as a
denonstrative only.

THE COURT: Very well
BY MR MORRI S:
Q Is that the chart | was just referring to?
A Yes, it is.
Q Wuld you explain this to us, please.
A In the first four years, 1999 through 2002, M. Snipes was
a single individual. And, therefore, the standard deducti on
and his personal exenption during those years would require
himto file a return if his gross incone was in excess of
t hese anobunts, the 7,050 dollars for 1999; in 2000, 7,200; in

2001, 7,450; and in 2002, 7,700. He nust file a returnif his
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i ncome was in excess of that.

In 2003, he was married, and 2004, also. And even though
he did not file a tax return, the chart shows and gives him
the benefit of the doubt in that nost people do file that way
because it is npst advantageous to you to do that.

And so the filing requirenments, the threshold anount is
hi gher than if we woul d have used narried, filing separate.

Q Technically, would nmarried filing separate be the
appropriate category to use since he didn't file a tax return?
A Technically, it would, because he didn't file a tax return
and he did not make the election. You have to nake an
election to file jointly. That's not sonmething that is
automati c.

Q But you have been given himthe benefit of the doubt for
thi s purpose?

A | gave himthe benefit of the doubt and showed this with

t he hi gher nunber.

Q Now, based on the sumary charts that we have seen before,
that have been received into evidence for each of the years
1999 through 2004, did M. Snipes have inconme in excess of
these filing threshol ds?

A Yes. His gross incone far exceeded these threshold
anount s.

Q And what does that nean in ternms of his responsibility for

filing a tax return?

36
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A Wiat that nmeans is that Section 6012 of the Internal
Revenue Code says that he nmust file a tax return because his
i ncone, his gross inconme exceeded the standard deduction and
the personal exenption anount.
Q Now, what are the due dates for filing a return?
A Cenerally, your due date is going to be April 15th of the
year follow ng the year of the return.
Q Are there exceptions to that general rule?
A Yes, there are. |If the due date would fall on a Saturday
or a Sunday or a legal holiday, then you get the next business
day to file a tax return.
Q Are there other exceptions to that general April 15th
rul e?
A The only other exception would be if you filed an
extension of time in which to file. And during the earlier
years, 1999 and such, you had two extensions that you could
file. The first was a four-nonth extension, and then a
two-nmont h extension after that. Currently, the extension is
just a solid six nonths.
Q Have you prepared a chart that sumrari zes the due dates
for filing individual incone tax returns that's pertinent to
M. Snipes for these years in question?
A Yes, | did.

MR MORRIS: Your Honor, with the Court's

perm ssion, if we could show Governnent's Exhibit 148 for

F012508 - Sni pes




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38

denonstrative purposes only.

THE COURT: You may.
BY MR MORRI S:
Q Agent Stich, if you could tell us about this chart.
A Yes. This shows the due dates for filing the tax returns.
And as | nentioned to you for |ike 1999, the original due date
woul d be April the 15th of 2000. But since that fell on a
Sat ur day, Sunday or |egal holiday, you get to the foll ow
busi ness day. And so that nakes it April the 17th of that
year would be the date that the return woul d have been filed.

In M. Snipes' case, Starr & Conpany filed two extensions
for him that gave himthe first or the automatic four-nonth
extension, and then a two-nonth extension after that in which
to file a tax return. So that his extended due date then
agai n, because of a weekend, the way Cctober 15th fell, gave
himuntil October the 16th of the year 2000 to file a return
for that year.

In the year 2000, no extensions were filed. But, again,
April 15th fell on the weekend, so the due date woul d have
been April the 16th of 2001

Subsequent to that, again, no extensions were filed, and
April 15th woul d have been the due dates of those tax returns
for the year foll ow ng
Q And so if you could just read the due dates that would

have been applicable to M. Snipes for 1999 through 2004.
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A In 1999, the extended due date was COctober the 16th of
2000.

For the year 2000, the due date would have been April the
16th of 2001. For the year 2001, the due date woul d have been
April 15th, 2002. For the year 2002, the due date woul d have
been April 15th, 2003. For the year 2003, the due date woul d
have been April 15th, 2004. And for the year 2004, the due
date woul d have been April 15th, 2005.

Q Thank you. And if we could go back briefly to Exhibit
147, if you could read again what the gross inconme thresholds
were for 1999 through 2004 for M. Snipes.
A The gross incone level that would require you to file a
tax return for 1999 was 7,050 dollars; for the year 2000,
7,200 dollars; for the year 2001, 7,450 dollars; for the year
2002, 7,700 dollars; for the year 2003, 15,600 dollars; for
the year 2004, 15,900 dollars.
Q For the years 1999 through 2004, did Wsl ey Snipes have an
obligation to file a tax return?
A Yes, he did.
Q D dhe do that?
A No, he did not.

MR MORRIS: No further questions at this tine, Your
Honor .

THE COURT: M. Barnes?

MR. BARNES: Yes. Thank you, Your Honor.
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CROSS- EXAM NATI ON
BY MR BARNES:
Q Good norni ng.
A  Good norning.
Q So those were sone pretty sinple basic charts, right?
Were those sone pretty basic charts for you to prepare?
A | guess.
Q Wuld those have been -- you were here and you saw all the
testinony in this case; correct?
A That is correct.
Q And you saw that M. Snipes was aski ng questions about his
tax status beginning all the way back fromearly 2000? Do you
renenber seeing those letters and docunents?
A | renenber seeing those, yes, sir.
Q And in the IRS s response, they never proceeded anything
i ke those charts or answers, did they?
A Not that | saw, no, sir.
Q Aso, you reviewed M. -- the prior tax returns that had
been filed by Starr & Conpany; correct?
A Yes, | did.
Q And in 1998, you saw that M. Snipes |ost about 750, 000
dollars, right?
A | don't renmenber the nunmber, no, sir.
Q Onh, do you remenber that he lost a |lot of noney?

A There was a | oss on the return.

40
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Q And it is your conputation analysis that since M. Snipes
left M. Starr, he has never |ost nobney in any of the tax
years that you | ooked at?

A In the tax years that | |ooked at, he had gross incone,
yes.

Q ay. |Is what you do sort of a conmbination of little
cal cul ator conputations, and then applying the tax law to the
neani ng of those conputations? Wuld that be an accurate
characterization of what you perfornf

A No, sir, | would not say that that was accurate.

Q How would you characterize it?

A | would say that in reviewing of his records, there were a
substantial anobunt of records to be reviewed, financial data
and investnment firmdata, and it took a great deal of tine to
review that and to determne if he did have inconme or didn't
have inconme. It wasn't sinply adding up sonmething, l|ike you
sai d.

Q Onh, okay. $So one big part of it is figuring out how the
tax law applies to his financial receipts; is that correct?
A Yes.

Q And how long -- you have been an I RS enpl oyee for
36-and-a-hal f years; is that correct?

A That is correct.

Q Have you ever read the entire Internal Revenue Code?

A No, sir, | have not.

41
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Q Have you read all of the regulations that go with it?

A No, sir, | have not.

Q Do you know of any IRS enpl oyee who has?

A No, sir.

Q Is it fair to say -- did you hear earlier in opening
statenent Attorney O Neill referred to | egal terns sonetines

are terns of art. Do you renenber that?

A | renmenber himsaying that, yes.

Q Are there lots of legal terns defined in those code and
regul ati ons?

A Yes, there are many terns defined in there.

Q And those are sort of -- so there is sonmething called
"gross inconme"?

Yes.

There is sonething called "net inconme"?

Yes.

There is sonething called "taxable incone"?

Yes.

o r» O > O P

And the word "incone" itself comes fromvarious court
cases, is that correct, its definition?

A Yes, | would say that's probably true. It is defined in
the code. Under Section 61, it tells what "income" is.

Q Is that "income" or "gross incone" that's defined in
Section 61?

A It says "gross incone."
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Q Oay. Are there also all kinds of exceptions -- or I'm
sorry -- exenptions in the Internal Revenue Code? Are there
vari ous exenptions or deductions that are listed for various
activities or itens?
A There are, but they don't apply to what we were doing
here.
Q Oay. |I'mjust asking you whether there are.
A Yes, there are.
Q And have -- in the history of the Internal Revenue Code,
have there been disputes between different attorneys as to the
nmeani ng of the Internal Revenue Code or various terns therein?
A O ternms therein, yes, | would say, certainly.
Q And have there been disagreenents even between accountants
as to the nmeaning of the sanme word?
A Yes.
Q And have there even been di sagreenents between individuals
and the IRS as to the neaning of those words?
A |I'msure there have been
Q And have there been occasi ons where even people within the
I RS m ght disagree with one another as to the neani ng of sone

of those terns?

A | thought that's what you just said.

Q Onh, okay. Yes? So that answer would be "yes," as well?
A Yeah.

Q You heard earlier in the testinony a difference between

F012508 - Sni pes




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

44
the civil part of the procedure and a crininal part of the
procedure. Do you renenber that testinony by the special
agent s?

A Yes, | do.

Q |Is that correct?

A Yes, it is.

Q So there are certain rights you have as an individua
while the case is a civil case that you no | onger have once it
becones a crinminal case? |s that your understandi ng?

A There are different rights, yes.

Q Oay. Right, there are different rights once it is a
crimnal case?

A Yes.

Q And do you recall M. Snipes in the docunentation, in the
letters, his attorneys and accountants at one time asking for
an examination interview to be conducted by the |IRS?

A | renenber the letter, yes.

Q And the exami nation division does sonething simlar to
what you did here, right?

A It would be sinmlar if it was a civil case, yes.

Q Oay. And in hearing all of the testinony, nobody ever
granted M. Snipes that request prior to being put under
crimnal investigation; correct?

A That's ny understanding, yes.

Q Are you aware that every year the I RS has refunds that
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bel ong to other people that go unclai ned by those peopl e?
A That's public record in the newspaper and on tel evision,
yes.
Q And isn't the anbunt in the anount of billions of dollars
every year?
A | don't know the anmount.
Q Andthe IRSisn't trying to steal that noney, right?
A No.
Q It is a situation where for the individual to find out
whet her they are entitled to a refund, they nust file
particular forns with the RS to get that answer; correct?
A No.
Q How would you explain it? How do you get a refund?
A The only way that we would know that you were owed a
refund is if you filed a tax return. A situation you are
referring to, | believe, is where people can't be | ocated.
They have noved or, for one reason or another, they don't know
where to send the checks.
Q Oay. Is it also the case, if sonebody -- if a taxpayer
or an individual believes they are entitled to a refund, the
proper form if they have previously filed a return and
previously paid a tax, is the 1040X return?
A You have to repeat it. | didn't --
Q Onh, sure, sure. Is a proper way to ask the I RS about

whet her or not a person is entitled to a tax refund to file an
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amended return known as a 1040X?
A Assuming they have filed the first return.
Q VYes, that's the assunption
A Then the answer would be "yes."
Q And are you aware of how the refund and the appeals
process works on the civil side of |RS?
A In general terns, yes.
Q Wat is your awareness of how that process works?
A Onthe civil side, you file a tax return. And then if you
think it is in error, you file an anmended tax return. That
anended tax return can be processed at the service center
You can receive your noney i mediately or that return can be
sent down for an exam nation. Even if it is processed and you
recei ve your noney, the return can still be sent down for an
exam nati on.

Upon exam nation, the agent, like nyself, would | ook at
that, and say, yes, | either agree with your position or |
don't agree.

If | agree with it, you either keep your noney or | wite
a report where you get your noney back. |f we don't agree,
then it can go to a group nanager conference. And then from
there, on to the appeals. And if they still don't agree, then
on to the courts.

Q Is there also a process known as or do you know what a

notice of deficiency is?
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A Yes.
Q Wat is that?

A A notice of deficiency occurs in the process that | was

telling you about. And | will give you at | east one exanple.
Q Sure.
A If | send you a report telling you this is the way that

the governnment views an itemfor a change in an exam nati on,
if you don't respond and don't do anything about it, then I
woul d send that forward to have a statutory notice of
defi ci ency i ssued.

Q And the notice of deficiency is a way of telling the
taxpayer you are liable for this anpbunt of tax?

A Yes.

Q And you have to -- the individual has to receive that

noti ce of deficiency before they can challenge that liability
in tax court; is that correct?

A |'mnot 100-percent certain of that.

Q Oay. And in listening to the evidence here, M. Snipes
was never issued a notice of deficiency by the IRS prior to
bei ng pl aced under crimnal investigation; correct?

A | have seen nothing that would indicate that he received
anyt hing, no, sir.

Q And he never received any conference, in-person conference
prior to being put under crimnal investigation; correct?

A Since he wasn't under civil examnation, that's correct,
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he woul d not receive a conference that | am aware of.
Q Were you ever -- what other parts of the IRS did you work
in before your current position?
A | have always been a revenue agent.
Q ay. Have you never known a taxpayer or an individual to
request to be audited?
A Yes.
Q How conmonpl ace is that?
A Very uncommon.

MR. BARNES: No further questions, Your Honor.

THE COURT: M. WIson?

MR. WLSON: No questions, Judge.

THE COURT: Redirect, M. Mrris.

REDI RECT EXAM NATI ON

BY MR MORRI S:
Q Agent Stich, M. Barnes was asking you about whether there
are di sputes about the interpretation of tax provisions. Do
you recall those questions?
A Yes.
Q Is there any uncertainty that if a person nakes mllion of
dollars in income fromnovies and investnents, that they have
a requirenent to file an individual income tax return?
A No, there should be no dispute there. The code is quite
clear that that's part of gross inconme and that would require

or trigger the filing requirenents.
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Q M. Barnes asked you about filing 1040X s and whet her
that's a proper way to seek a refund. Do you recall those
questions?
A Yes, | do.
Q Is a 1040X anended tax return that has a jurat that has
been altered to say "under no penalties of perjury" a proper
amended tax return?
A  No, it is not.
Q Is filing a 1040X anended tax return based on a frivol ous
tax position that's been held by courts to be frivolous a
proper way to try to seek noney fromthe governnent?

MR. BARNES: bjection, Your Honor; argunentative,
presunmes facts not in evidence, and calls for an opinion of
W t ness under 701.

MR MORRIS: Your Honor, | would submt that there
i s abundant evidence that has already cone in that the
position --

THE COURT: Perhaps, but | think the question was
argunmentative, M. Mrris. | will sustain the objection on
that ground.

MR MXRRIS: Let ne rephrase.

BY MR MORRI S:
Q Is filing a 1040X tax return based on the 861 position a
proper way to seek nmoney from the governnent?

A No, it would not be.
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MR MORRIS: No further questions.

THE COURT: Anything further of the witness?

MR BARNES: Just one nonment to confer, Your Honor?

O it might be a good tinme for our norning break,
actual ly.

THE COURT: Al right. Let's do that, nenbers of
the jury, take our norning break.

(Short recess taken.)

(Jury absent.)

THE COURT: Be seated, please.

W1l there be any further exam nation of Agent
Stich?

MR. BARNES: Yes, very brief, Judge.

THE COURT: Al right, then. Seat the jury, please,
Mar shal

(Jury present.)

THE COURT: Thank you. Be seated, nenbers of the
jury, please.

Recross, M. Barnes.

MR. BARNES: Yes. Thank you, Your Honor.

RECROSS- EXAM NATI ON

BY MR BARNES:
Q M. Mrris asked you sone gquestions about your perspective
on the proper way to get certain answers fromthe IRS

correct?
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A. Correct.
Q And would you believe that your 36-and-a-half years of
experience gives you nore infornation as to how to understand
what's proper and right than sonmeone who has none of that
experience?
A.  Who has none of the experience? Yes. | would say | have
nore know edge than them yes.

MR. BARNES: No further questions, Your Honor.

THE COURT: Anything further of the witness?

MR. MORRI'S: No, Your Honor.

MR WLSON: No, Judge.

THE COURT: Thank you, Agent Stich. You nmay step
down, sir.

Next witness, M. O Neill.

MR. O NEILL: Your Honor, at this time the
governnent rests.

THE COURT: The governnent rests.

Then, menbers of the jury, as you've just heard, the
United States has concluded the presentation of testinony and
evi dence for your consideration during what is comonly called
the governnment's case-in-chief.

And as you were told during the course of your
selection, it is never the obligation, responsibility or
burden of a defendant in a crinminal case to present any

evi dence or to undertake to prove his innocence or anything of
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the kind. The burden of proof |ies exclusively upon the
United States.

At this stage of the trial, however, when the
government has announced rest, an opportunity is afforded to
the defendants to present testinony and evidence, if they w sh
to do so. And in prior discussions with counsel, ny
understanding is that in all probability there will be
wi tnesses called in behalf of the defense.

Before we can go forward with that, however, there
are matters of |aw and procedure at this stage of the case
that | need to take up and discuss with the counsel before we
can proceed.

I"'mnot at all sure those discussions -- how | ong
t hose discussions will take, and so we had deci ded | ast
evening, after you retired, that if the governnent did rest
its case today, we would sinply pause and excuse you, give you
an afternoon off, as it were, and start again on Monday
norning in the hope that we can finish the case perhaps next
week.

We don't know that, but that's the target at the
nonent. And we have nade good progress in the trial of the
case in relation to what had been anticipated as explained to
you during the process of your selection.

Al'l of this is a long way of saying, therefore, that

you will now be excused until 9:00 on Monday norning. | wll
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have the discussions that | need to have with counsel, and
hopefully we'll be prepared to proceed w thout any further
del ay when you return after a weekend break on Monday norning.

Now, | do want to caution you that, although you
have now heard all of the evidence to be presented by the
United States, as |'ve just explained at sonme |length and did
before, that does not nmean that you' ve heard all of the
testinony or evidence necessarily, and you certainly have not
heard the cl osing sumati ons or argunents of counsel or ny
instructions to you on the law that you will apply to the
facts as you find themfromthe evidence in this case.

So you should continue to do the best you can to
keep an open mind about the case and to avoi d exposing
yoursel ves to any sort of extraneous information, conversation
with others or any publicity about the case or anything of
t hat ki nd.

| appreciate your patient attention throughout the
case, and especially this week, and you' re now excused unti
9: 00 on Monday nor ni ng.

(The jury exited the courtroom having been excused
fromfurther proceedings on this date.)

THE COURT: Be seated, please. M. ONeill?

MR. O NEILL: Yes, sir.

THE COURT: |'mnot sure you're aware of this. |

was given a nmeno |ast evening from M. Leanhart, the clerk,
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that he had received information that Acting U S. Attorney
Adans had schedul ed a press conference this norning having
not hi ng what soever to do with this case -- it's another
matter, as | understand it -- but it was to be held sonewhere
in the building or on the first floor at 11:00. Are you aware
of this?

MR O NEILL: | had heard of that from M. Adans,
Your Honor.

THE COURT: Well, see if you can nmaybe send someone
to ask her to delay that for a few mnutes, if necessary,
until the jury can clear the building | est there be sone
confusi on about it.

MR. O NEILL: Yes, Your Honor. Wth pernission of
the Court, I will do that right now.

THE COURT: Al right. Please.

(M. ONeill exited the courtroomat this tine.)

THE COURT: As a matter of fact, counsel, I'm as we
speak here, working on a tentative package of jury
instructions that | wish to distribute to counsel so you'll
have them over the weekend and into next week as we proceed
with the case.

Let's take a ten-minute break. And when | return, |
hope to be able to pass those out, and then |I'Il hear any
notions the defense may have at this stage of the case.

We'll take a ten-m nute break.
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(A recess was taken.)

(Jury absent.)

THE COURT: Be seated, please.

The clerk is passing out now, counsel, a set of jury
instructions that | have prepared in draft formdraw ng from
the pattern instructions of the circuit, and you'll have those
to look at for the remai nder of the case.

And | woul d suggest that, as you put together any
requested jury instructions, that you do so in a way that's
designed to be nelded into that package. |f you object to
anything that's in there, of course, I'll hear you at the
charge conference about perhaps deleting it.

The United States has announced rest. W speaks
for the defense?

MR, BERNHOFT: On behalf of M. Snipes, | do, Your
Honor .

THE COURT: M. Bernhoft. You have notions you w sh
to make at this tinme?

MR, BERNHOFT: Yes, Your Honor. |f | may approach?

THE COURT: Pl ease.

MR BERNHOFT: Your Honor, | have consulted with
Attorney W1 son, counsel for defendant Rosile, and one of the
notions that we wanted to bring was a notion to strike certain
exhibits.

There are several categories of exhibits that would
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be subject to this nmotion to strike. The first were exhibits
that were made subject to a notion to strike during the course
of the proceedings, and we don't believe that the necessary
connections and |ines have been drawn to pernit those into

evi dence.

And a second category of exhibits that we believe
are subject to a notion to strike, based on the object of the
conspiracy and -- that these exhibits were far outside of the
scope and object of the conspiracy | anguage in the |ndictnent.

So M. Wlson and | will confer after we're
concluded here, and we can file that notion posthaste yet
|ater this afternoon or early evening.

That notion, Your Honor, we do -- on behal f of
M. Snipes, the defense does wish to make a Rule 29 notion for
a judgnment of acquittal on Counts One through Eight of the
Indictment. That notion will be subject to our eval uation of
what exhibits nmay be subject to a notion to strike.

The standards for review of a Rule 29 are that,
taking the testinony and evi dence as a whole, drawi ng all
reasonabl e i nferences in favor of the prosecution, could a
reasonable jury determine guilt or innocence based on that
evi dence, or are there failures where the governnent has
failed to prove at |east sonme quantum of evidence upon which a
reasonabl e fact-finder could deternine guilt or innocence?

So we believe that this notion to strike the

56
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exhibits will have a bearing on our eval uation on what
testi nony and evi dence the reasonable fact-finder would take a
|l ook at in that determ nation.

Secondly, we've got sonme substantive argunments with
respect to Count Two of the Indictnent -- that's the
substantive offense, the alleged false claim-- that we
believe would nerit a witten paper, and simlar wth Count
Three of the Indictnment and also with respect to conspiracy at
Count One.

I've spoken to M. O Neill about this. The
governnment doesn't oppose this request to nake a witten
Rule 29 filed tonmorrow, and we woul d request permi ssion to
file that paper tonmorrow in the formof a witing with the
Court.

The other matter that M. MLellan asked ne to bring
to the Court's attention is the prosecution and the defense
have an agreenent to redact a certain portion of a particular
exhibit, and that's going to be acconplished prior to sending
all the concluded exhibits up to the clerk. Judge --

THE COURT: Well --

MR. BERNHOFT: Yes, sir?

THE COURT: -- the defense, of course, is free to
file a witten notion to strike or witten Rule 29 notion at
its pleasure. On the other hand, | wish not to keep the jury

waiting in this matter when they return on Mnday norning.
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W' ve excused themuntil Monday norning in order to have this
time, the balance of the day, to resolve notions; and that's
what we need to do, | think.

MR, BERNHOFT: Judge, if we could, we can -- | can
confer with M. Barnes and the rest of the defense team You
know, we could -- we could work on this all afternoon into the
early evening, get this paper filed yet by m dni ght tonight
ECF so the prosecution has a copy of that and the Court does
as well, and | believe it would be ready for adjudication. W
coul d proceed as schedul ed Monday norning at 9:00 with the
jury with the defense case-in-chief.

THE COURT: Well, all right, with that
under st andi ng.

Madam Cl erk, as notions are filed electronically,
they are automatically routed to one of ny email -- governnent
emai | accounts, are they not?

THE DEPUTY CLERK: They can be. W can set it up
t hat way.

THE COURT: Ckay.

THE DEPUTY CLERK: | don't think it's set up that
way now.

THE COURT: Pardon?

THE DEPUTY CLERK: | don't think it's set up that
way right now.

THE COURT: Al right.
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MR, BERNHOFT: Judge, we could also -- we could al so
enmail attach to the clerk, separate of the ECF, for forwarding
on to you as well.

THE COURT: Well, all right. W can do it that way
and 1'll spend ny weekend readi ng notions and --

MR, BERNHOFT: We're eager to wite them Judge.

THE COURT: =-- | will be prepared to announce a
ruling or invite argunent, or both, when we resune on Monday
nor ni ng.

But ny intention, counsel should understand, is to
rule on the notions to the extent | feel conpetent and able to
do so in a way that doesn't keep the jury waiting and invite
argunment only with respect to matters that | feel can't be
properly decided unless | hear from counsel

MR. BERNHOFT: Cearly understood, Your Honor

One last matter that we wanted to bring to the
Court's attention -- it is on behalf of M. Snipes -- we had
filed a notion for an order to show cause with respect to
M. Ken Starr's testinony during the first week of trial. As
we urged in the notion papers and the attached decl arati ons of
Noel Hoj nacki and Attorney Brian Mahany, who is a senior
partner with my firm we believe there's an apparent perjury
in the testinony of M. Ken Starr and, second, a contumacious,
contenptuous refusal to respond to the subpoena duces tecum

and to produce the docunments and records that were commanded
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to be produced as set forth in Attachnent A to that subpoena.

So that notion is on the table, and we woul d seek
direction fromthe Court as to how to proceed with respect to
t hat noti on.

THE COURT: Well, what does the governnent say to
that? M. ONeill?

MR. O NEILL: Your Honor, obviously, as the Court
knows, the governnent does not represent M. Starr. He was a
witness in this proceeding.

In any event, once this notion was filed, | had one
of the agents that was assisting in this case send a tel efax
copy to M. Starr. M. Starr maintains that he did not know
of the subpoena at the tinme that he was testifying.

Your Honor, there was a very brief colloquy between
M. Barnes and M. Starr when he was on the stand.

THE COURT: | recall it, M. ONeill.

MR. O NEILL: Yes, Your Honor.

He was asked if he was issued a subpoena. He said,
"I don't believe so. | did receive a subpoena fromthe
governnment." And then he went on to say he did not get one
fromthe defense.

According to M. Starr through the agents -- so,
agai n, Your Honor, |I'mgetting it secondhand -- a subpoena
nm ght very well have been telefaxed to the Starr group and he

never saw it. That's what he woul d say.
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The subpoena, Judge -- category one seens to be on
point. Category two and three seemto be natters that would
be outside the scope of any cross-exam nation. And they were
actually already inquired into, as was five. And four, of
course, would be all business records and, five, personal tax
returns.

M. Starr would contend it was not contunaci ous
and -- and |'mgetting this through the agent and so --

THE COURT: Yes. Well, the question, | think -- the
first question is procedurally where this notion places the
Court and the parties in acting on it.

I will say it's at best marginal when it cones to an

effort to denpnstrate contumaci ous behavi or, because there is

some question as to the sufficiency of the -- or may be on its
face, | -- sone question concerning the sufficiency of the
servi ce.

MR, BERNHOFT: Judge, | can advise the Court that
M. Mahany is actually in Ocala, and he's prepared to testify.
He had conversations with M. Starr, and M. Starr explicitly
agreed to accept service by facsinile. That facsinile was
transnitted -- confirmed transmtted. There was subsequent
conversations with the person at Starr who was manni ng the fax
machi ne.

Subsequent to that, | got a call from M chae

Canter, and M chael Canter asked nme sone questions about what
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He indicated to me -- and | proffer to the Court -- that he
indicated to me that Ken, Ron and he -- Ken Starr, Ron Starr
and M. Canter -- had concerns about bringing three duplicate

sets of responsive docunents. And | said, no, just one set of
responsi ve docunents wll do.

M. Starr is an attorney, and it's our view that
that is -- that's -- it's contumaci ous not to respond and to
produce the docunents. And there's an issue of his
representation fromthat witness stand that he didn't receive
the subpoena. So this is, we believe, a very serious nmatter,
as I'"'msure the Court does, and | am seeking gui dance fromthe
Court.

THE COURT: Well, let there be no m stake about
that. |If there's a refusal to conmply with an order of the
Court, including its processes, which would in turn include a
subpoena, | viewit as a very serious matter.

By the same token, because of its seriousness and
its possible consequences, it is also ny view that the record
has to be conpl etely unanbi guous with regard to the contenpt.
That is why, anong other things, Rule 4.15 of the rules of the
Court expressly require some evidence in the formof a witing
where an application for relief is nade to depend upon an
asserted stipulation or agreenent, because, otherw se, the

Court has no effective way of making a deternmi nation as to
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who's right and who's wong, et cetera.

| do think, however, that the notion is not so
facially deficient that | should deny it for that reason, that
SOMe response i s required.

Sol'minclined to grant it to the extent of
requiring the witness, M. Starr, to file a response to the
notion within ten days, and I will make an order to that
effect.

MR. O NEILL: Thank you, Your Honor. | believe he
would like to. W were waiting for the Court to nake a
determ nation of that.

THE COURT: Ckay. | will try to see that an order
is entered to that effect this afternoon

MR. BERNHOFT: Thank you, Your Honor.

MR. O NEILL: Thank you, sir.

THE COURT: Now, is there anything else we need to
di scuss at this point, then?

MR, BERNHOFT: Judge, | was wondering, given the --
all the parties' intention and the Court's intention to nove
forward briskly Monday norning and get to the defense in
chief, perhaps we could start at 8:30 a.m Mbnday norning.

Ms. Moreno suggested that. It might not be a bad idea if we
could do that, but obviously at the Court's discretion.

THE COURT: Well, I've told the jury countless tines

now t hat we would be working 9:00 to 5:00, and they've
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di sbursed for the weekend. | don't know what reliance they
nmay have made on that. It's a matter of 30 minutes --
MR, BERNHOFT: | was thinking just for sone

al l owance for counsel argunent Mnday norning, not affecting
the jury, sir.

THE COURT: Well, we can certainly do that. W'II
resune, as far as counsel are concerned, at 8:30 on Monday
norning, and I'll take up whatever notions have been fil ed
over the weekend at that tine.

MR, BERNHOFT: Thank you, Judge. Appreciate it.

THE COURT: Marshal Rivera, good norning.

DEPUTY MARSHAL RI VERA: Good norni ng, Your Honor.

THE COURT: Would you pl ease nmake your daily report
concer ni ng what ever conversations you have had with M. Kahn
about his presence or absence fromthese proceedi ngs?

DEPUTY MARSHAL RI VERA: Yes, Your Honor. |
contacted himthis norning again, dropped off the transcripts,

asked himonce again if he wanted to participate, and he

ref used.

THE COURT: Al right. Well, you mght informhim
over the -- will you have occasion to see himover the
weekend?

DEPUTY MARSHAL RI VERA: Yes, Your Honor, because
will take the transcripts today so he doesn't have to wait

over the weekend to get it.
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THE COURT: Make sure you informhimthat the
United States has rested its case.

DEPUTY MARSHAL RI VERA: Yes, Your Honor

THE COURT: As a matter of fact, at this critical
stage of the proceeding |I think perhaps, Marshal, you should
produce M. Kahn in court so that | can address hi mpersonally
on Monday norning. Have himhere by 8:30, if you can.

DEPUTY MARSHAL RI VERA: Not a problem Your Honor

THE COURT: And in the neantinme, you can inform him
that the United States has rested and that |'ve instructed you
to have himin court on Monday norning so that | can address
hi m personal |y about his rights and responsibilities at this
critical stage of the proceedings.

DEPUTY MARSHAL RI VERA: Yes, Your Honor

THE COURT: Thank you.

MR, BERNHOFT: Your Honor, if | nmight? | talked to
opposi ng counsel, and we wish to put on the record that the
government exhibit that will be redacted by nutual agreenent
is Governnent's 139

THE COURT: Al right. The record will so reflect.

MR, BERNHOFT: |I'msorry. | was just talking to
M. Mrris. The redaction will consist of a return address on
the envelope. And we'll acconplish that by nmutual agreenent.

THE COURT: Al right.

MR, BERNHOFT: Thank you, Judge.
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THE COURT: |s there anything el se that anyone
wi shes to address before we recess, then, for the weekend?
MR, BERNHOFT: Not fromthe defense, sir.
THE COURT: We'Ill recess until 8:30 on Mnday
nor ni ng.
(Ther eupon, the proceedings in this case for this

date were concluded at this tine.)
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