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IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF FLORI DA
OCALA DI VI SI ON
Case No. 5:06-cr-22-Cc-10GRJ
January 28, 2008
Ccal a, Florida
UNI TED STATES OF AMERI CA,
Pl ai ntiff,
VS.
WESLEY TRENT SN PES,
EDDI E RAY KAHN and
DOUGLAS P. ROSI LE,

Def endant s.

TRANSCRI PT OF TRI AL PROCEEDI NGS
BEFORE THE HONORABLE WM TERRELL HODGES,
SENI OR UNI TED STATES DI STRI CT JUDGE, and a Jury

Appear ances of Counsel:
For the Governnent:

M. Robert E. O Neill
M. M Scotland Mrris
M. Jeffrey A MLellan

For Def endant Sni pes:

Robert G Bernhoft
Robert E. Barnes
Li nda G Mbreno
Dani el R Meachum
Kanan B. Henry
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Appear ances of Counsel (continued):
For Def endant Kahn:

M. Eddi e Ray Kahn, pro se
M. Mchael WIliam N el sen, standby counsel

For Defendant Rosil e:

M. David Anthony W1 son

Reported by: Dennis Mracle, Oficial Reporter, and
Kelly Omen McCall, Freelance Reporter
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PROCEEDI NGS

(Jury absent.)

THE COURT: Thank you. Be seated, please, and good
mor ni ng, everyone.

On Friday, before the jury was excused, the United
St at es announced rest with respect to the presentation of its
case in chief, and the defense asked for the opportunity to
file over the weekend witten notions for judgnment of
acquittal under Rule 29.

| am conscious of two notions that were then fil ed,
one on behal f of M. Snipes, which is docunent Nunber 389,
seeki ng judgnent of acquittal as to Counts Two and Three of
the indictnment; and then a separate notion for judgnent of
acquittal filed on behalf of M. Rosile for judgnent of
acquittal as to Counts One and Two, the counts of which he is
char ged.

Who speaks for M. Snipes on the notions?

MR BARNES: | do, Your Honor.

THE COURT: M. Barnes, has any other notion been
filed, other than the one | just nentioned?

MR. BARNES: No, Your Honor.

THE COURT: Al right. WIlIl, | have had an
opportunity to exanine those notions over the weekend. At the
risk of oversinplification, as | understand the argument with

respect to Count Two of the indictnent made by M. Snipes, it
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is that the subject tax return, the 1040X return, was filed
with an altered jurat, stating that it was not filed under
penalty of perjury; and, in that form could not be a valid
tax return as a matter of |aw because it doesn't neet the
requi rements of 26 USC Section 6065, which requires that
returns be nmade subject to penalty of perjury.

The argunent then advances that since it was not a
valid tax return, as a matter of law, it could not formthe
basis of a prosecution under Section 287 of Title 18, as |
under st and t he argunent.

But so far as | can tell, there is no decision
squarely on that point that so holds. And it seens to nme that
a false or fraudulent claimmde against the United States in
violation of Section 287 of Title 18 is, by definition, an
invalid claim and is made with the requisite willful intent
constitutes the offense, the fact, if it is a fact, that the
claimor the formof the claimis also deficient with respect
to formor other requirenents nay be germane to the jury's
consideration of the intent of the person nmaking the claim--
that is to say the state of nind or willfulness with which the
claimis made -- but does not forecl ose prosecution as a
nmatter of law. Presunably, any claimthat would violate
Section 287, as | say, is an invalid claim

So | aminclined to and will overrule and deny the

notion for judgnent of acquittal as to Count Two on that
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basi s.

The nmotion for judgnment of acquittal nade by
M. Snipes as to Count Three is predicated on the applicable
statute of limtations, three charges of failure to file for
the tax year 1999, and alleges that the return should have
been filed on or before COctober 16, 2000, which would have
been the extended date for filing for that tax year

The indictnment was returned on Cctober 12, 2006,
whi ch woul d have been four days before the linitations period
woul d have expired.

As | understand the argunent, however, the defendant
contends that the evidence now shows that the limtations
period, in fact, expired in April of 2006, because the
extension of his filing date from April to October was secured
wi thout his authority by his forner agent, who had termn nated
the agency rel ati onship, and was no | onger enpowered to seek
the extension for M. Snipes at the tinme it was sought and
gr ant ed.

This is, if | do say so, a clever point, but I think
it's al so unpersuasive on the evidence, as | understand it
thus far, anyway, because whatever the legal relationship
between M. Snipes and his agent nmay have been when the
extensi on was applied for, and whatever their respective
rights and obligations may have been inter se, or between

thensel ves, the evidence denonstrates that the agent was stil
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authori zed to represent the Defendant Snipes in his dealings
with the IRS, because it does not appear that the term nation
of the agency relationship had been communi cated to the IRS

Is that a fair statenent of the evidence,

M. Barnes? |Is there evidence that that term nation of the
agency rel ati onship had been conmunicated to the IRS at any
rel evant time?

MR. BARNES: | would have to re-look at the power of
attorney that was filed by M. Snipes through ARL in March of
2000. On that form it has a check-in-the-box, and I have not
actual ly | ooked at that precise exhibit to see what that
exhi bit shows.

That would be -- if that was checked, that he was
revoki ng prior power of attorneys, then it would be a notice
tothe IRS prior to that date. But to be honest with you,
Your Honor, | have not had an opportunity to look at that part
of that exhibit.

THE COURT: | n March of 2000, you said?

MR. BARNES: Yes, Your Honor. | believe there was a
power of attorney filed -- | think one was filed March 2nd,
but | think there was another one filed on March 16th. And
the -- and | think that -- | am not sure whether he revoked it
or didn't. He may have revoked it.

And then there is a separate term nati on between the

two of them But if he did revoke the power of attorney, then
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that would revoke it for IRS purposes. And then there was the
subsequent agency termination between the two of them

THE COURT: Who speaks for the governnent on this?

M. Morris, cone to the |ecturn.

What does the evidence show with respect to the
comuni cation with the I RS concerning the revocation by
M. Snipes of the authority of M. Starr?

MR, MORRI'S: Your Honor, | am not aware of any
evi dence showi ng revocation of authority by M. Snipes as to
Starr & Conpany. It would not be necessary, though, for
someone to be authorized as a power of attorney to seek an
extension on behalf of a client. An attorney or a CPA can do
that without having filed a 2848, power of attorney.

Furthernore, the evidence is undisputed that the
IRS, in fact, granted the extension, regardl ess of whatever
may have been comuni cated to sone section of the IRS.

THE COURT: Well, as to that latter point, | would
be hesitant to believe that the governnent coul d bootstrap
itself into an extension of the statute of limtations in that
way .

But acting on the belief that there was no
comuni cation at any relevant tinme to Count Three of the
revocati on of the agency that is notice to the IRS, it seens
to me that the governnment's |egal position is the better of it

with respect to the Iinmtations issue, whatever the result my
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have been as between the parties thensel ves, of course.

So | aminclined to overrule and deny at this point
the nmotion for judgnent of acquittal made by M. Snipes as to
Count Three, as well.

There is a separate notion by M. Rosile to -- on
behal f of M. Rosile, as | nentioned, with respect to Counts
One and Two, essentially taking the position that the evidence
is insufficient as to Count One to show that he entered into
any agreenent to defraud the United States; or that, as to
Count Two, that the evidence is sufficient to show wllful or
fraudul ent intent to cause the amended tax return that's the
subj ect of Count Two, disclosed on its face that it was
grounded in the so-called 861 argunent.

But it seens to nme here, again, at this stage of the
proceeding, the Court is required to view the evidence in the
light npost favorable to the position of the government, making
all credibility determinations in favor of the United States
and drawi ng all reasonable inferences fromthe evidence that a
reasonabl e jury m ght draw

And it seens to nme, on that basis, that there is
evidence as to M. Rosile fromwhich a reasonable jury m ght
concl ude beyond a reasonabl e doubt that he did, indeed, enter
into a conspiracy, as charged in Count One, with respect to
the filing of the anmended tax return that's the subject of

t hat count.
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And the fact that it disclosed on its face that it
was grounded in a so-called 861 argunent does not necessarily
negate the required state of mnd or willful ness on the part
of the defendant, because of evidence that that argunent
itself was false and fictitious as a matter of |law, and that
that informati on was known to the defendant at the tine.

So it cones down to a state of mind issue for the
jury, | think, to deternine, and the defendant woul d not be
entitled to judgnent as a matter of |aw.

So |l will deny the notions for judgnent of
acquittal, Docunments 389 and 390, in all respects, and we will
proceed with the case and subnit it to the jury.

MR, BERNHOFT: Your Honor, may | approach the
podi um pl ease?

THE COURT: Yes, M. Bernhoft.

MR, BERNHOFT: Thank you, Judge. | wanted to advise
the Court, after discussions over the weekend and after
careful review of all the evidence and testinony in the
government's case in chief and consultations with our client,
a decision made late |last evening that the defense intends to
rest this norning without calling any w tnesses.

| amsinilarly advised on behalf of M. WIson,
counsel for M. Rosile, that that is M. Rosile's intent, as
well. And | wanted to advise the Court of that.

In terms of procedures and where we go this norning,
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10
we woul d respectfully suggest that perhaps the jury would be
brought in, and M. WIlson and | would be successively invited
to the podiumto rest the defenses on behal f of our respective
clients, and then proceed further after the jury is
di schar ged.

THE COURT: Al right. Thank you, M. Bernhoft.

MR, BERNHOFT: Thank you, Judge.

THE COURT: M. Kahn, good norning. During your
absence fromthe proceeding | ast week, and especially on
Friday, as you have heard fromthis discussion already, the
United States has announced rest with respect to the
presentation of its case in chief.

So this being a critical juncture of the trial, |
thought it best that | have you invited back to court this
norning so that you can either participate, present evidence
or testify, if you wish to do so, or continue not to
participate in the trial or waive your presence, if that is
your pleasure or intent.

But it seens to nme you should be given this
opportunity here in open court.

What is your pleasure, sir? Do you wish to rejoin
us or do you wish to continue to waive your presence?

DEFENDANT KAHN:  Well, | wasn't waiving ny presence.
What | was doing --

THE COURT: Conme to the lecturn, if you woul d,
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11
pl ease, sir.

DEFENDANT KAHN: | have a question, Judge Hodges.
want to know by what authority you, as an officer of the
executive branch of governnent, has to force nme to cone to
this adninistrative court to submt to your advance?

THE COURT: Well, let ne suggest to you, M. Kahn
that you are sinply wong with respect to ny status. As |
under stand your argunent, it is that | did not take the oath
of office as required by the statute.

DEFENDANT KAHN: No, sir, that's not it.

THE COURT: Oh, it isn't? Wll, what is it?

DEFENDANT KAHN:  No, sir. [It's your appoi ntnent
affidavit. Your appointnent affidavit, you signed a standard
Form 61, which is a U S. civil service conm ssion form on
28t h of Decenber 1971. That's for the executive branch
of fices; not judicial.

THE COURT: Well, what did | need to do to qualify
as an Article Il judge then on that date?

DEFENDANT KAHN:  You needed to take the proper oath,
which is in the first Judiciary Act of 1789, nunber one.

But it clearly shows that you are a civil servant,
not an executive -- or not an Article Il judge.

THE COURT: Well, the records of the court reflect
that on the afternoon of Decenber the 28th, 1971, M. Kahn, |

stood in open court in Tanmpa, and took the oath prescribed by
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the statute to do equal justice to the rich and to the poor
to protect and defend the Constitution of the United States
agai nst all enemies, foreign and donestic; and that | took
that oath freely, without nental reservation or purpose of
evasion; and swore that | would faithfully discharge the
duties of the office upon which | was about to enter, so help
me Cod.

That's shown by the records of the court and the
commi ssion hangs in ny office.

DEFENDANT KAHN: That's correct. That's for
admi ni strative court.

THE COURT: So if you intend to go forward from here
to the court of appeals on the basis that you have not been
tried in an Article Ill court, let me suggest to you, sir,
that the |ikelihood that that argunent is going to prevail is
al nost infinitesimal, and you m ght wi sh to pursue sonme other
theory or line of defense, or at |east an alternative one.

DEFENDANT KAHN:  Ckay, sir.

THE COURT: Anyway, what is your pleasure?

DEFENDANT KAHN: For the record, sir, | do not
accept this offer, | do not consent to this proceeding, and
demand to be rel eased.

THE COURT: Al right.

DEFENDANT KAHN: That's all | have to say on the

matter.

12

F012808 - Sni pes




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

13
THE COURT: You don't wish to participate any
further?
DEFENDANT KAHN: | have never parti ci pat ed.
THE COURT: Do you wish to be present during trial?
DEFENDANT KAHN: | have no desire to be present.
THE COURT: Al right. Then, narshal, at a
conveni ent nmonment, you may wthdraw M. Kahn fromthese
proceedi ngs.
(Def endant Kahn excused.)

THE COURT: Now, given the announcenent that's been

made, counsel, | assune that after we settle instructions that
you will be ready to go forward today with the summati ons,
M. Bernhoft.

MR, BERNHOFT: Judge, what we had contenpl ated and
woul d respectfully suggest, | think that both parties, the
prosecution and the defense, contenplated submitting some
suppl emental jury instructions requests based on the
evidentiary predicates that have been educed in the case. W
woul d li ke the opportunity to do that today.

And then the jury instruction chargi ng conference,
where we can nake our record with respect to any suppl enental s
or objections that we mght have to the instructions the Court
distributed on January 25th. And then after that the Court
nm ght distribute final instructions, and whether the Court

chooses to include or not include any of the suppl enental
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requests.

And | understand it is a voting day tonorrow norning
here in Ccala, and we would respectfully request that we
commence cl osing argunents first thing Wednesday norni ng,
after the final JI's would be distributed.

That woul d be our respectful request with respect to
scheduling the remai nder of the matter.

Under that proposal, the jury woul d be charged and
deli berating by Wednesday afternoon, which would still be well
in advance of initial projected scheduling in terns of the
| ength of trial, et cetera.

| have discussed that matter with M. Wlson. |
have not had an opportunity to discuss that issue with the
prosecution because of the issue of advising the Court of the
defense position on the defense in chief.

THE COURT: M. Morris.

MR MORRI'S: Your Honor, the United States woul d
request that we have the chargi ng conference today, and that
the decisions on the instructions be nmade today, and we are
prepared to go forward with cl osing argunents tonorrow
nor ni ng.

If the Court wants to -- would be inclined to start
the proceedings a bit late, as | think the Court has said it
nmght intend to do so because of voting, that would be fine.

But | see no reason why we can't go forward with closing
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argunment s tonorrow norni ng.

THE COURT: Al right. Thank you.

I think that's a reasonable and prudent way to
proceed in order to avoid any significant interruption or
hiatus in the case. It is best to submt the matter to the
jury while the evidence is still fresh on the jury's nind and
avoi d, as much as possible, any unnecessary del ays or
i nterruptions.

And tonorrow, of course, is election day. But
starting at 9:30, rather than 9:00, should give all nenbers of
the jury an adequate opportunity to go to the polls and vote
before they cone to court.

And the bal ance of the day is, | should think, nore
than anple to settle the instructions and so forth and make
ready for their return. So that will be my intent.

M. Snipes, you have heard all of this discussion.
M. Bernhoft has announced that it has been your decision to
rest your case this norning wthout presenting any evidence or
testifying yourself.

And, of course, that's your absolute right. You
have the absolute right to testify before this jury, or not
testify. You have the absolute right to present other
evi dence, or not to do so.

Either way, it's your constitutional right and your

election. And | need to nmake sure that, since you are waiVing
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or giving up your constitutional right to present evidence
and/or to testify yourself before the jury, that that's your
free and voluntary choice, reached on the advice of counse
with which you are satisfied as to its conpetence.

You understand, sir?

THE DEFENDANT: It is, sir.

THE COURT: And that is your decision?

THE DEFENDANT: It is, sir.

THE COURT: Thank you, M. Snipes.

M. Rosile, | ask you the sane questions. You have
a constitutional right to testify, or not, as you see fit; to
present other evidence, or not, as you see fit. And these are
absol ute constitutional rights, which, by not testifying
and/or by not presenting evidence, you will be waiving or
gi vi ng up.

Do you under st and?

DEFENDANT ROSILE: Yes, sir.

THE COURT: And do | understand that that is your
vol untary choice, after discussing it with M. WIson as your
counsel, and that you are satisfied with the representation,
advi ce of counsel you have received in that respect?

DEFENDANT ROSILE: Yes, sir.

THE COURT: Thank you.

Do we know, marshal, whether the jurors are all here

yet ?
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17
THE COURT SECURITY OFFICER | believe so. | wll
check. They should all be here.

THE COURT: |If they are all here, please seat the

jury.

(Jury present.)

THE COURT: Thank you. Be seated, nenbers of the
jury, and good nmorning to you. | appreciate your custonary

pr onpt ness.

Now, as you heard on Friday, the United States
announced rest, bringing to a close the presentation of
testi nony and evi dence for your consideration during what's
commonly called the governnent's case in chief.

And as | explained to you then, and as you were told
in the process of your selection, it is not the obligation or
responsibility of a defendant or an accused person in a
crimnal proceeding to call any w tnesses or present any
evi dence what soever, because the burden of proof or burden of
per suasi on | ays exclusively upon the United States.

On the other hand, when the United States has
announced rest, as in this instance, an opportunity is
afforded to the defendant or defendants to call w tnesses or
present evidence, if they choose to do so. So we will now
proceed in that respect.

M. Bernhoft.

MR, BERNHOFT: Thank you, Your Honor.
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Your Honor, |adies and gentlenen of the jury, on
behal f of M. Snipes, the defense rests.

THE COURT: Very well

M. WIson.

MR, WLSON: Thank you, Your Honor.

On behal f of M. Rosile, the defense rests.

THE COURT: Al right. Now then, nenbers of the
jury, you have heard all parties announce rest, signaling the
cl ose of those phases of the trial during which testinony and
evidence is presented. In other words, you have now heard all
of the testinony and evidence to be presented for your
consideration in this case.

That doesn't nean, however, that we are ready as yet
to submit the case to you for your deliberations upon your

verdi ct, because, as | explained earlier when we began, there

are still two inportant phases of the trial to be acconplished
before you will be asked to retire to deliberate upon your
verdict.

The first of those remai ning phases will be another

opportunity on the part of counsel, who will speak to you,
each in turn, and to nmake their closing argunents and fina
sumations in the case, foll owed, secondly and lastly, by the
Court's instructions or ny explanations to you concerning the
| aw t hat governs this case and that you will apply to the

facts as you find themfromthe evidence in reaching your

18
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deci si on.

Fortunately or unfortunately, we are not ready to
proceed i medi ately into those final stages of the case,
however, because there are sonme natters that | need to take up
with counsel at this point, chiefly the question of what the
content of ny final instructions to you will be, so that they
are informed in that respect and can then fashion their
argunments or sumations accordingly.

And rather than keep you waiting here this norning
while | am havi ng those di scussions, although |I don't think
it's going to require the renmmi nder of the entire day for us
to settle that matter, we have agreed that it would be nore
convenient for all of us if | excuse you now for the bal ance
of the day, ask you to return tonorrow norning at 9:30, in
recognition of the fact that tonmorrow norning is el ection day,
and we will start 30 minutes later in order to give you an
extra half-hour, as it were, to go to the polls and cast your
vot es tonorrow norning

And then we will proceed at that tinme, 9:30 in the
norning, with the summati ons of the |awers, followed by ny
instructions to you on the law. And then the case will be
subnmitted to you for your deliberation upon your verdict.

| do want to caution you, however, that even though
you have now heard all of the testinony and evi dence, as |

have just explained to you in length, you have not heard al
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there is because we have yet to hear the sunmation of the
| awyers, and you have yet to hear ny instructions on the | aw

So until all of that is acconplished tonorrow, you
shoul d continue to be bound by all of the instructions | have
previ ously given you concerni ng avoi di ng any outsi de
information or influences of any ki nd.

| realize that you have cone for a very short tine
this norning, but, as | have tried to explain, | think
proceeding in this way is the nost judicious way to approach
the matter. And we will recess now, so far as you are
concerned, until 9:30 tonorrow norning.

(Jury absent.)

THE COURT: Be seated a nonent, please.

Who speaks for the United States on jury
i nstructions?

MR O NEILL: | will, Your Honor.

THE COURT: M. ONeill.

MR. O NEILL: Yes, sir.

THE COURT: Does the governnment have any requested
i nstructions prepared?

MR. O NEILL: Yes, Your Honor. The governnent
previously submtted sone proposed suppl enental jury
instructions in this case, Your Honor. Specifically --

THE COURT: What docunent nunber was given to those

requests, if you have it in front of you?

20
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MR O NEILL: | do not, Your Honor, but -- | have an
extra copy of the docunent, Your Honor, but, | apologize, |I do
not have the el ectronic nunber.

THE COURT: Well, 1'Il findit. That's all right.

And you are requesting still the entire package that
you presented at that tine? O do you wish nme to focus on
some specific instructions in that package?

MR. O NEILL: Your Honor, | do wish you to focus on
some specific ones. It may be starting out of order, but in
the Court's instructions to the jury, for the instruction for
Title 26 United States Code Section 7203, the threshold anount
is still listed as 8,450 doll ars.

And | believe the evidence at trial was that there
were varyi ng anmounts, depending on the years, 1999 through
2004. And they are listed in the Governnent's Requested Jury
Instruction 26 USC 7203. Unfortunately, Your Honor, the
instructions are not nunbered, but they are listed that way.

And there is sone other |anguage in that, so --
wi thin that charge, requested charge that the governnment woul d
feel appropriate.

Your Honor, | would also note that in the
instructions, we have an instruction on flight, which | don't
bel i eve has been incorporated in the Court's jury
instructions. And that would be as to Defendant Kahn or Kahn

only.
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THE COURT: Well, let's pause there and di spose of
that one, M. O Neill.

MR. O NEILL: Yes, sir.

THE COURT: | would be disinclined to give an
i nstruction concerning any inference the jury mght draw with
respect to a defendant's guilt of know edge based on flight.
In effect, that instruction tends to create a rebuttable
presunption, which arguably shifts the burden of proof to the
def endant .

And to be sure, there are some authorities out there
in the circuit which have approved such instructions. On the
ot her hand, there are sonme authorities that would draw in
question the proprietary of any instruction that tends to
create, as | said, a rebuttable inference.

And there is no pattern instruction in the circuit
on that subject, or any other that relates to a rebuttable
i nference precisely because of the issues that arise
concerning the shifting of the burden. And the better viewis
to sinply leave that matter to the argunent of counsel and not
toinclude it in the jury instructions.

So ny ruling will be that | will not instruct the
jury specifically with regard to any inference that m ght be
drawn froma defendant's flight, but counsel is free to argue
it as a matter of fact to the jury, if you wish to do so.

MR O NEILL: Yes, Your Honor. Understood. Thank
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you very nuch.

Your Honor, that concludes what the governnment woul d

request .

THE COURT: M. Barnes.

MR. BARNES: Yes, Judge.

THE COURT: You had said, or M. Bernhoft had said
that you wished to subnit sone -- in witing, somne

suppl ement ed requests. Do you have them available to do so?
What is your desire?

MR. BARNES: | do not have themwth nme right now.
We woul d ask that we be allowed to go back, subnmit them and
re-adjourn after lunch, if that works for the Court.

THE COURT: Adjourn until after lunch?

MR. BARNES: Yes, Your Honor.

THE COURT: Al right. W can do that then. W
will adjourn until 1:30 this afternoon and we will have a
charge conference in the case.

And by 1:30, | will expect all parties to have in
witten formany proposed jury instructions that you wish to
have nme consider in relation to the package that | have
previously distributed, and be prepared to make orally any
obj ections you mght have to anything in that package.

MR. BARNES: Yes, Judge.

MR. MORRI'S: Your Honor?

THE COURT: Before we recess, though, let nme find
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out who will be naking argunment for the United States.

MR, MORRI'S: Your Honor, | will be taking the first
part of the oral argunent, and M. O Neill will be doing the
rebuttal.

THE COURT: How much time will the governnent
require for the total argunment, M. Mrris, your opening and
M. ONeill's rebuttal together, would you say?

MR MORRIS: Your Honor, we would estinmate two
hours.

THE COURT: How do you anticipate those two hours
woul d be divi ded?

MR MORRIS: Your Honor, | would estimate that the
openi ng portion would be approximtely an hour-and-a-half with
a hal f-hour for rebuttal.

THE COURT: Al right. That sounds reasonable to
nme, with the understanding that the rebuttal would not be nore
than one hour. That is to say, if you should finish in 30
nm nutes your opening, M. O Neill would still be linmted to an
hour rather than an hour-and-a-half in rebuttal. You
under st and?

MR MORRIS: Yes, Your Honor. Thank you. That's
fine.

THE COURT: M. Bernhoft?

MR, BERNHOFT: Yes, Judge.

THE COURT: Wo will make argunent for M. Snipes?
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MR, BERNHOFT: Wth the Court's permission, it would
be M. Meachum nyself and Barnes, three attorneys sharing
between two and three hours of conplete oral argunent tine,
with the Court's perm ssion.

THE COURT: Well, that's somewhat unusual. [It's not
unconmon for the Court to recognize two | awyers for naking
argunment. | don't know that | have ever had a case in which
three asked or were granted | eave to nake argunment to the
jury. Gve ne sone idea of the reason for nore than two and
how t he argunment is going to be structured.

MR, BERNHOFT: Yes, Judge. M. Barnes would go
through sonme of the factual and evidentiary detail of the
case. And there is a substantial quantity of docunents and
testinony that he will marshal.

I amgoing to talk about, principally, jury
instructions and sone of the core thenmes of defense, whereas
M. Meachumis going to do and serve a sonmewhat nore personal
aspects of the case, and al so given the fact that he is
M. Snipes' long-termfriend and counselor. That's how we
concei ve allocation of the responsibility of summation.

THE COURT: And you woul d nake argunent in that
sequence; first M. Barnes, then you, and then M. Meachun?

MR, BERNHOFT: That's what we contenplate right now,
Judge, yes.

THE COURT: Al right. Well, let nme think about

25
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that and then we will revisit it this afternoon at 1:30.

Is there anything that we need to do now before we
recess until 1:307?

MR, MORRI'S: Your Honor, | don't know how | ong
M. WIlson is going to request.

THE COURT: Thank you, M. Morris.

M. WIlson, | assunme you will nake argunent for
M. Rosile. WII you take nore than an hour?

MR, WLSON: Your Honor, with all due respect, | do
not believe that | will take nore than an hour. However, once
| get rolling, | would ask the Court's indul gence in granting
nme up to an hour-and-a-half.

THE COURT: Al right. W wll recess until 1:30.

MR MORRI'S: Your Honor, I'msorry. There is one
nore point, just a clarification. Wth regard to our proposed
jury instructions, would you like themfiled electronically
before the |unch hour?

THE COURT: That woul d be hel pful, yes.

MR. MORRI'S: Thank you, Your Honor.

THE COURT: Thank you.

(A recess was taken.)

(Jury absent.)

THE COURT: Thank you. Be seated, please, everyone.

| notice sone papers have been filed since we

recessed this nmorning that | have not previously seen. Let ne
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have just another nonment to | ook at one of these docunents,
pl ease.

(Pause.)

THE COURT: Who speaks for the United States with
respect to instructions?

MR O NEILL: | do, Your Honor.

THE COURT: M. ONeill.

MR. O NEILL: Yes, sir.

THE COURT: | have two docunents before ne,
M. ONeill. One is Docunent Nunber 364, the governnent's
proposed suppl emental jury instructions filed January 11, and
Docunent 393, the United States' additional proposed jury
instructions filed this norning, | believe.

Looking first at Docunent Nunmber 364, you had

requested the pattern instruction on expert witnesses which is

i ncl uded - -

MR. O NEILL: That's correct, Your Honor.

THE COURT: -- in the package that | gave you
al ready, | believe.

Then you had requested an instruction on flight, and
| previously comented on that this norning and will decline

to give that instruction for the reasons stated. But it's a
nmatter that the United States nay argue to the jury --
MR. O NEILL: Thank you, Your Honor.

THE COURT: -- as a factual inference that m ght be
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drawn fromthe evidence.

Next, you had requested an instruction on the
purpose of 18 U.S.C. 287. I'mdisinclined to give that
instruction. It seens to nme it's really unnecessary. The
el enents of the offense speak for itself and is a matter for
argunment of counsel as well. | nmean, | would be expanding the
instructions to give that charge, so |I'll decline to give it.

Then there's a requested instruction to the effect
that there's no legal nerit to the U S. sources argunent or
the Section 861 argunent clainming that the Internal Revenue
Code only inposes taxes on certain foreign-based activities.

It does seemto me that that instruction could and should
appropriately be given in the case, but I'Il hear fromthe
defense if there's objection to it when | conme to the

def endants nonentarily.

The governnment is requesting that instruction, |
take it?

MR. O NEILL: Yes, Your Honor.

THE COURT: Al right. The next instruction, having
to do with one's attitude toward the Internal Revenue Service,
| think is very near to a conment on the evidence and is not
an instruction that | will give. But, again, counsel is free
to argue the matter to the jury.

MR. O NEILL: Thank you, Your Honor.

THE COURT: The next request, having to do with the
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failure to file counts, 26 U . S.C. Section 7203 -- who speaks
for M. Snipes on jury instructions? M. Barnes?

MR. BARNES: Yes, Your Honor.

THE COURT: Cone to the lectern a nonent,

M. Barnes.

Bring the governnment's requested jury instructions
with you. |I'mlooking at the requested instruction, as
said, on 26 U S.C 7203. A part of this instruction |lays out
the requirenents of the law for incone levels triggering the
obligation to file.

Do you di spute the accuracy of any of those nunbers
in that instruction?

MR, BARNES: No, Judge.

THE COURT: |'m |l ooking for sone way to collapse it
and sinplify it, but I'mnot sure there is one.

MR. BARNES: One possibility, Your Honor, would be
under Your Honor's current instructions, where it reads, "The
person is required to make a federal inconme tax return for any
tax year in which he has gross incone of a certain anount,"
"that anount for these years was X, X, X." That might be a
sinple way to streamine it, Your Honor

THE COURT: Well, that's essentially what the
government has requested, but then you get into the conplexity
of married individuals filing joint returns.

M. ONeill, I"'mcurious as to why this was broken
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up this way in the requested instruction. You would have ne
charge the jury concerning the mninumincone |evels with
respect to a single person from 1999 through 2002 and t hen
married individuals from 2003 and 2004. Wat was the thought
behi nd that?

MR, O NEILL: Your Honor, | believe the testinony
was that M. Snipes becane married in 2003 so his filing
status changed. And | believe that Revenue Agent Steward
Stich testified that you nake the election for married filing
jointly. Since he did not nake the election, the IRS woul d
treat it as married filing separately, so we put that nunber
in.

However, you would al so have to take into account --
or could take into account the fact that he's narried filing
jointly, which brings in a different nunber, again. So,
unfortunately, there's three separate nunbers.

THE COURT: Ckay. Well, | will give that part of
the instruction, then, rather than the single nunber that was
in the package that | handed out. | wll include the
government's requested instruction, that part of it which
relates to the m ni num anounts.

MR. O NEILL: Your Honor, at the appropriate tine
the governnment would also direct your attention to the gross
i ncone which the governnent believes in its requested

instruction includes a nunber of itens that were nentioned
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specifically by the evidence and are not in the instruction
that the Court has put forth thus far.

THE COURT: Well, which ones?

MR. O NEILL: | believe specifically, Your Honor,
the interest, royalties, dividends were all nentioned in
M. Stich's testinony.

MR. BARNES: Your Honor, | believe interest,
royalties and dividends are already in Your Honor's
i nstructions.

MR. O NEILL: And just as an addendum Your Honor,

capital gains as well, gains derived fromdealings in
property.

THE COURT: Al right. 1'll insert that one item
t hen.

MR. O NEILL: Thirteen -- excuse me, Your Honor --
13 as well, distributive share of partnership gross incone.

THE COURT: Well, at least generically would that
not be included within the instruction |'mgiving the jury
about incone derived from busi ness?

MR ONEILL: It's just nore specific, Your Honor,
but, yes, generically gross inconme would include all these
t hi ngs.

THE COURT: | don't anticipate there's going to be a
great deal of argunent fromthe defense concerning these

nunbers, in any event.
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MR. O NEILL: Right.

MR, BARNES: No, Judge.

THE COURT: Well, 1'Il insert the one about capital
gain or gains derived fromdealings in property under the
definition of gross incone in that instruction. | think that
will be sufficient.

Then you had a requested instruction, M. O Neill,
about each year being separate. | think that's covered in the
package about considering each count separately and
i ndependent|y.

MR. O NEILL: Yes, Your Honor.

THE COURT: Then you had a request -- one-sentence
request, quote, "Docunents characterized as returns but which
contain no financial information are not returns within the
nmeani ng of 26 U . S.C. 7203."

To what would that instruction relate in the
evidence? |Is there sonme docunent which is |abeled or
characterized as a return?

MR. O NEILL: Yes, Your Honor. Counsel rem nded ne.
The purported returns that were filed and recei ved headi ngs
late in 2003, 2004, where M. Snipes filed matters which he
clainmed were returns, tax returns, but just were a sequence of
news -- of letters with various statenents, and they bore no
indicia of a tax return, no financial docunentation as to his

finances but sinply stated a, sort of, nission that he had,
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but they were -- they were entitled "tax returns.”

THE COURT: What do you say to that instruction,
M. Barnes?

MR. BARNES: Your Honor, two points. First, |
bel i eve Your Honor's instruction already covers that. It
says, first, that the defendant was required by | aw or
regulation to make a return of his inconme for the taxable year
charged. Cearly M. ONeill is free to argue that the return
subm tted was not a return of his incone.

Secondly, Your Honor, to the degree the governnent
is requesting anything that's -- a directed verdict on the
definition of "return,” that would run into sonme problens
under the Eleventh Circuit case United States v. Coetz,
GOE-T-Z 746 F.2d 705, Eleventh Grcuit, 1984.

So | believe that Your Honor's instruction already
covers it, and he's free to argue to the degree that it's
appropriate. Anything further could sound like a directed
verdict on that issue, Your Honor

THE COURT: Well, | will check the matter, but | do
believe that that is an appropriate instruction in elaboration
of the duty to file, and I'minclined to give it over defense
objection. The rest is for the argunent of counsel, |
bel i eve.

Then finally, at least with respect to this package

of requests, M. O Neill, you had an instruction on the
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di sjunctive and conjunctive scope of the statute. What does
that have to do with this case?

MR. O NEILL: Your Honor, | looked it up quite
sometime ago and knew its applicability, and | think the only
one would be in Count Two where all of the allegations are put
in the conjunctive. And, again, the statute, as H's Honor
knows, is always in the disjunctive. But there are no
nul ti pl e objects of the conspiracy. There are no -- there was
just nmerely on that one instance, Your Honor.

THE COURT: Yes. | don't think that justifies the
giving of that instruction in this case, and it nay, indeed,
be nmore confusing than hel pful.

MR. O NEILL: Yes, Your Honor.

THE COURT: Al right. Now, let's go on to your
requested instructions filed today. You're requesting a
del i berate ignorance instruction. The cases say with respect
to this instruction, M. ONeill, that it's appropriate only
when the evidence in the record shows that the defendant
purposely contrived to avoid |earning the truth or the facts.

MR. O NEILL: Yes, Your Honor.

THE COURT: How does that charge relate to this
case?

MR O NEILL: Yes, Your Honor. The evidence wll
show, and has shown, that M. Starr specifically in a

one-on-one conversation with M. Snipes told himthat he
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needed to file taxes, that the 861 position was ridicul ous.

Subsequently after joining ARL, M. Snipes files a
notice of inconpetency with the IRS detailing how he doesn't
understand the tax | aws, that he's not capabl e of
under st andi ng them and he needs the IRS to explain to himwhy
he has to file tax returns.

Then subsequent to that, in the series of mssives
that he sends to the IRS, it's pretty nmuch the sane thene in
the body of all of these that he does not understand the tax
| aws, that he doesn't understand whether he needs to file tax
returns, and the IRS needs to explain to himwhy he -- why he
is subject to the tax | aws.

THE COURT: Well, | understand everything you' ve
just said, but | still don't see howthat is the functiona
equi val ent of a deliberate avoi dance of know edge or the neans
of know edge.

I"mdisinclined to give that instruction in the
case. |It's a natter, again, that you can argue with respect
to the know edge and/or good faith of the accused, but | don't
think it warrants a specific jury instruction.

MR. O NEILL: Yes, Your Honor.

THE COURT: You then have requested an instruction
entitled "willfulness and good faith," which I will |eave
aside for the nonent. | believe there's a defense request on

the sanme subject.
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MR. O NEILL: That's correct, Your Honor.

THE COURT: So, M. Barnes, we'll turn to the
def ense requested instructions, those put forward first in
behal f of M. Snipes. As | interpret this, M. Barnes, you're
requesting that | nmeld into the instruction that | had
included in the proposed package the additional el aboration
that venue for willful failure to file a returnis the
judicial districts where M. Snipes, or the defendant, nade
his | egal residence. Legal residence is where M. Snipes nmade
hi s permanent honme as his principal place of residence on the
dates at issue in each of Counts Three through Eight. The
question of residency is a disputed issue of fact for you, the
jury, to decide. Correct?

MR. BARNES: Yes, Judge.

THE COURT: What do you say to that, M. O Neill?
think sonme el aboration of the instruction with respect to the
pl ace where the crime is conmitted is required here. W tell
the jury -- or | would tell the jury in the package
previously distributed that venue requires proof by a
preponderance of the evidence, by the way, that the --

MR. O NEILL: Yes, Your Honor, | do think the Court
shoul d elucidate on that to some degree. However, | do not
believe this is a proper statenent of what the lawis. The
law is not clear as it's stated in this instruction.

THE COURT: How would you state it or restate it,
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t hen?

MR ONEILL: If I nay, one second.

THE COURT: Do you address that in your proposed
instructions?

MR. O NEILL: No, Your Honor.

THE COURT: | don't think so.

MR ONEILL: | didn't even get these until | was in
the courtroomthis afternoon, so we didn't have tine to | ook
at that.

THE COURT: Well, take a mnute. W have sone tine.
Take a mnute --

MR. O NEILL: Yes, sir.

THE COURT: -- to give that attention

MR. O NEILL: Yes, Your Honor. If we could pass on
to that one for a second and we'll come up with some | anguage.

THE COURT: Al right. Just a nonent.

(Pause.)

THE COURT: The requested suppl enental instruction
nunber two is an el aboration on a conspiracy to defraud, and
it seens to ne it's in argunentative form that is to say,
it's a matter for argument by counsel but not an appropriate
instruction for the jury.

I think the instructions | have proposed accurately
and fully state the law with respect to this subject, and the

rest is for argunment, counsel. So |I'll decline to give that
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i nstruction over defense objection.

Then you had a request, M. Barnes, on good faith.
Let's |l eave that aside for the nmonment. Both parties have
requested an instruction with respect to that.

Then you have a requested instruction which was
dealt with in the Court's prelinmnary instructions to the jury
on the defendant's request concerning good-faith reliance upon
t he advice of counsel.

What is the evidence in the case, M. Barnes, that
woul d warrant that instruction in addition to what | shal
call the nore general, or generic, good faith instruction,
whi ch was previously given to the jury as well?

MR. BARNES: Yes, Judge. The predicate facts that
we would identify, Your Honor, is -- one is that on the 861
return, it was filled out by an accountant, and that the
nunbers put in the |eft-hand category accurately reported what
was in the prior, former '97 return, which shows that there
was full disclosure of financial information for the purposes
of asserting the 861 position, and that accountant Rosile
signed and subnitted the return

Separately, Your Honor -- secondly, we would point
out the letters from M. Snipes' attorney, Attorney Baxl ey,
who advi sed Snipes and the IRS with letters copied to
M. Snipes that M. Shipes was not required to file a return,

in his position, until the IRS answered his question about the
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decl aration of tax status. And so we would identify those two
particular facts as the predom nant ones concerning this
particul arized instructi on.

THE COURT: What do you say to that, M. O Neill?
Is that instruction due to be given in this instance or not?

MR. O NEILL: Your Honor, | apologize. Wich one
are you on right now?

THE COURT: The requested instruction on good faith
reliance on counsel

MR. O NEILL: Your Honor, | -- that -- that likely
willful blindness, to ne, is a very close call here. On the
one hand, there is no real evidence to suggest reliance by
counsel. On the other, M. Barnes night be able to point to
docunents that were signed by M. Baxley, who was represented
to be a counsel, or M. Pope. So it's right on the cusp. The
governnment has no objection to giving that one, Your Honor.

THE COURT: Al right. Then what | will do is give
the jury essentially the sanme instructions that | gave themin

the prelimnary charge which covered both aspects of the good

faith.

MR. O NEILL: Just for the record, Your Honor,
Special Instruction Nunmber 18 out of the pattern -- this one
is not conplete. |'mnot saying M. Barnes is purposely

trying to get an advantage with that; it's just that there's

anot her paragraph that he probably took of f because it's
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covered by other instructions.

THE COURT: Well -- and I'mnot saying | will give
this in precise |anguage. |'m going back to the instructions
previously given the jury in the prelininary instructions and
review that and give it again so as to elimnate any issue of
difference in neaning as between those two packages.

Al right. Then you have a requested instruction,
M. Barnes, having to do with good-faith reliance upon the
Fifth Amendnment privilege. Wat is the evidence that woul d
warrant the giving of that instruction?

MR. BARNES: Yes, Judge. W would point to two
evidentiary facts: first, the advice of rights given by
Speci al Agent Graf that referenced his Fifth Anendnent right
to remain silent; then, secondly, M. Snipes asserted this
Fifth Amendnment right as a right not to provide financial
information in sone of the vol um nous correspondence he sent
to the IRS in 2004. So we would establish those two facts.

Some of the ways in which M. Snhipes asserted that

were in the forns of questions and other things like that. W

believe that was sufficient evidentiary predicate for that
particul ar instruction.

THE COURT: What do you say to that one,
M. ONeill?

MR. O NEILL: Your Honor, the evidence shows that

M. Snipes did not assert his rights against
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self-incrimnation because he continued to engage in
correspondence with the IRS, engaged in a colloquy with them
So it's obvious he did not assert and he wai ved any sort of
privilege that he m ght even have had, which |I'mnot saying he
di d.

THE COURT: Yes, I'mdisinclined to give that
instruction here. It seens to nme that if one is entitled to
an instruction on the privilege against self-incrimnation as
a defense theory to a failure to file charge, there nust be
evidence that is specifically and directly indicative of an
assertion of the privilege as a basis for the failure to file;
and | don't think there's any evidence here that could be
described in that way.

There's evidence about the defendant bei ng cautioned
concerning his constitutional privilege, and there may be
mention of the Fifth Arendnent, as counsel has said, in the
vol um nous correspondence in evidence with respect to this.
And |'m not aware of any evidence in which the defendant
specifically and directly asserted the Fifth Arendnent
privilege as a basis for failing to file. And even if there
was, there would then be an additional legal issue as to
whet her the privilege is available to the extent being sought
in this case.

A failure to disclose financial information, on the

one hand, and a failure to file anything -- any return, on the
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other, it seenms to nme, are two different propositions.

There might still be a legal obligation to file a
return even though the return did not disclose information
whi ch could be separately incrinmnating in sone way. So |'l|
decline to give that instruction here.

Then there's a requested instruction on individual
intent. 1In the context of a conspiracy charge, |'m not
entirely sure that this is a correct statenent of the |aw,
number one.

And, nunber two, to the extent that the request
nmi ght cover ground as to which the jury should be instructed,
| think the charge that | intend to give concerning separate
and i ndi vidual consideration of the case of each defendant is
adequate to cover that ground. So I'll decline to give
suppl emental requested instruction nunber six.

Now, we've |eft aside two issues here. W'I|l cone
back to those in a noment.

Anmong ot her papers filed since we recessed this
norni ng was a notion by M. Snipes for reconsideration of the
Court's ruling on the Rule 29 notion concerning Count Three of

the Indictnment. Lead ne through this. M. Bernhoft, you're

MR, BERNHOFT: Yes, |'ve substituted in.
THE COURT: -- addressing this issue?

MR BERNHOFT: Yes, sir.
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THE COURT: Lead nme through the sequence of events
here that are gernane to this notion

MR, BERNHOFT: Yes. There's the Court's probative
question regardi ng whether the IRS was notified of the
revocation of all previous power of attorneys, including
Starr. And | apologize to the Court that we were unable to
point to specific evidence and deal with the specific power of
attorney formthat was fil ed.

Government's 87-4, which was attached to our notion
for reconsideration as Exhibit A is the power of attorney
that M. Snipes filed with the Internal Revenue Service on
March 30, 2000. And he named two new powers of attorney:
Attorney Ray Pope and CPA Bryan Mal at est a.

And as we articulate in the notion papers, that
power of attorney automatically -- the filing of a power of
attorney, that Form 2848, automatically, in the forms own
| anguage at Section 8, revokes all previous powers of
attorney.

There's further |anguage in Section 8, which we set
forth in the notion paper, that indicates if the taxpayer does
not wish to revoke all prior powers of attorney, that box has
to be checked, which M. Snipes did not check.

And then finally, there's an all capitals proviso in
Section 8, Page 2 of the power of attorney, that says, in

addition to checking the box saying --
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THE COURT: Wit just a nminute, M. Bernhoft.

MR BERNHOFT: Yes, sir.

THE COURT: |'m hung up. You nentioned
M. Ml atesta.

MR, BERNHOFT: Yes. I'msorry. | apologize. It's
M. Robert Thonmas.

THE COURT: Al right.

MR MORRIS: Thomas Roberts.

MR. BERNHOFT: Thomas Roberts. | apol ogi ze.
Attorney Pope and CPA --

THE COURT: | just wanted to nmake sure we were
| ooki ng at the sane docunent.

MR BERNHOFT: Yes, sir.

And so the final proviso on the formis, even in the
event the box is checked, the taxpayer is advised in all caps
that they nust attach any previous power of attorney formthat
they wish to remain in force and effect.

So by operation of the formand the signing of the
formand the filing of the formon March 30, 2000, without
doubt, the Starr & Conpany authority to act on behal f of
M. Snipes with respect to tax matters relating to incone tax
and 1040 matters relating to year 1999 was revoked
unanbi guously and explicitly.

It also bears noting that those power of attorney

forms are inputted into the Integrated Data Retrieval System
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That's the system of records that several |RS revenue agents
testified about. That's the IDRS system And the PQOAs are
i nputted there, such that any IRS enpl oyee, whether it would
be crinminal investigation or audit or exam the first thing
they would pull up is the naster file. And IRS enpl oyees, as
a matter of policy and Internal Revenue Manual inperative,
have to check that POA. So the I RS was unamnbi guously notified
of the revocation of Starr and the appoi ntnment of new powers
of attorney.

The second exhibit is Exhibit B, and that's
identified as Government 67. And that was attached to the
notion to reconsider. In there it's undisputed that the
request for the extension was filed by Starr & Conpany, signed
by CPA M chael Canter on August 3, 2000, a little over four
nonths after the IRS was notified of the revocation of Starr's
power of attorney to act for Snipes with respect to 1999
i nconme tax matters.

So we respectfully submit that it is undisputed and
a reasonabl e fact-finder could not conclude that there was an
extension of time until Cctober 16, and consequently Count
Three fails as having been charged outside of the statute of
l'imtations.

THE COURT: M. Morris, what do you say to this?

MR. MORRI'S: Your Honor, there's a couple of

problens with that argunent. The first is that Exhibit A or

F012808 - Sni pes




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46
1, that is, the 2848 form as one can tell by the Bates
nunbering which begins with an SW was sonet hing that was
found during the search warrant. And so this is a copy of a
power of attorney that was in the files of ARL, but it is not
clear that it was actually filed and submitted with the IRS

More inportantly, though --

THE COURT: Well, wait a mnute.

(Pause.)

THE COURT: You say this docunent was gover nment
exhi bit nunmber what, M. Bernhoft?

MR. BERNHOFT: Government 87-4, Your Honor.

If I could point out, Judge, that the proof that the
IRS received the letter is they regarded t he appoi nt ment of
those powers of attorney, and there's correspondence and
evidence in the file that they corresponded with the two newy
naned powers of attorney. And as we heard from Special Agent
Lalli, the I RS under certain circunstance can disregard a
power of attorney appointnent, but they did not do that in
this instance.

THE COURT: WAiit a minute, then. Let's pursue that
for a noment. \hat exhibit is there that the Court can refer
to that is dated subsequent to March 31, 2000, and before
August 3, 2000, reflecting that the Internal Revenue Service
comuni cated in sone way with either M. Pope or M. Roberts

as the POA of M. Snipes?
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MR, BERNHOFT: Monent to confer?

(Pause.)

MR, BERNHOFT: Judge, after conferring with
M. Barnes, |'madvised that attorney Pope sent a letter to
the IRS on June 28, 2000, with respect to a frivolous notice
that he had received fromthe IRS -- and | am-- | cannot
specifically identify that exhibit, Judge -- it was our
under st andi ng - -

MR, MORRI'S: Your Honor, if | might assist? |
believe that's 87-7. But |I'mnot sure that that's responsive
to the Court's inquiry because that was a letter from M. Pope
to the IRS. What the Court was asking about, if | understood,
was a letter fromthe IRS back to M. Pope acknow edgi ng him
as a power of attorney. |'mnot aware of such correspondence.

THE COURT: Let nme see a copy of Governnent Exhi bit
87-7, please.

(Pause.)

THE COURT: This exhibit bears at the end,

M. Mrris, the notation, quote, enclosure, equal signh, |IRS
letter. |Is there another exhibit that would reflect whatever
t hat was?

MR MORRIS: Your Honor, | believe that's 87-6.

It's addressed to Starr & Conpany. |It's not addressed to a
power of attorney.

THE COURT: You were about to add sonething el se a

a7
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few mnutes ago, M. Mrris. Wat was that?

MR MORRIS: Yes, Your Honor. Even if one were to
assunme for the sake of argunment that the 2848 that's attached
as Exhibit A was, in fact, sent to the IRS and that that did
revoke all prior powers of attorney, it still would be
irrelevant to the issue of whether the application for
additi onal extension of time, which is Form 2688 attached as
Exhibit B to their notion, was valid or not.

| have a copy of the 1999 version of the 2688 form
with the instructions that cone with it, and the instructions
state --

THE COURT: Wit a minute. Let's don't go beyond
the record here. |Is the docunent you're referring to in
evi dence or not?

MR. MORRI'S: No, Your Honor.

The 2688 formthat was sent in on behalf of
M. Snipes is in evidence, and the portion of the formthat
was returned to Starr & Conpany authorizing the extension is
i n evidence.

What M. Bernhoft has been arguing is sort of an
argunment of the operation of how the 2848 form works, and what
| would like to argue, Your Honor, is that the instructions
for the 2688 formindicate very clearly that soneone with a
power of attorney can sign for you to request an extension,

but it also explicitly states, "The followi ng can sign for you
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wi thout a power of attorney." And it lists attorneys, CPAs
and enrol | ed agents.

| don't believe that there is evidence in the
case -- it certainly has not been brought up or published --
but 1'mnot aware of any evidence that Starr & Conmpany was
operating under a 2848 power of attorney. Starr & Conpany was
operating as the accountants and attorneys for M. Snipes and
they had -- they had a basis to be able to seek an application
for extension of time sinply based on that status, not based
on their having filed a 2848 power of attorney form

And, again, the -- | could submt this for the
Court's perusal. The instructions for that form do make t hat
clear. So whether the power of attorney formwas revoked or
not with regard to all prior powers of attorney, they still
had a valid basis for seeking an application for an extension.

Furthernore, Your Honor, the evidence in the case,
i ncluding Governnment's Exhibit 69, which was the letter from
Starr & Conpany where Ken Starr fired M. Snipes as a client,
i ndi cates that --

THE COURT: What's the date of that?

MR MORRIS: That is June 29, 2000, Your Honor.

And that indicates in that letter that they wll
work with all of the individuals associated with himto make a
snooth transition to ensure that your work is continued

uni nt errupt ed.
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There was al so testinony from Carnmen Baker that
Starr & Conpany continued to try to prepare the 1999 return,
with followup phone calls to M. Snipes' firmas to whether
he had, in fact, signed the 1999 return that had been prepared
by them So there is an ongoing effort and there's evidence
in the record of an ongoing relationship to try to transition
the matters.

MR, BERNHOFT: May | conmment on that, Judge?

THE COURT: Yes, M. Bernhoft.

MR, BERNHOFT: Not as of August 3, 2000, Judge. The
government has argued strenuously that this discharge letter
of June 29, 2000, terminated the rel ationship. And, indeed,
as M. Mrris has indicated, there is |l anguage in there
tal ki ng about a snooth transition.

But what we have here at base -- we don't dispute
the fact that attorneys, CPAs and enrolled agents can sign
extensions for return without having filed a fornal 2848. W
don't dispute that.

What we're tal king about here is the discharge
letter and then the affirmative act that M. Snipes does about
filing that POA. The IRS had notice of that. And if there
was any doubt about who represented him it was resolved in
favor of the newly named powers of attorney.

And as of August 3, 2000, I'd respectfully disagree

with M. Mrris, there -- we don't see any evidence in the
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record as of -- by that date that there's sone sort of
cooperation going on here. |In fact, there was a split and
a -- a finance split.

| cannot recollect any evidence in the record that
there were continuing relationships or transition matters
bei ng conducted in June or July, nmuch | ess August 3, 2000.

MR, MORRI'S: Your Honor, it's worth pointing out, |
believe, that the 2848 power of attorney that's been
referenced here was dated back in March of 2000. This
precedes the split. It does not evidence any intent on the
part of M. Snipes to change who he is going to have

contacting the RS on his behalf after the split-up in June.

THE COURT: | don't think there's any need to pursue
the matter, counsel. | think I understand now what the
ci rcunstances are. And whether or not M. Snipes had -- had

or had not terninated his relationship with M. Starr or Starr
& Conpany, or vice versa, whether M. Starr had term nated his
relationship with M. Snipes, seens to nme to be a bit of a red
herring on this issue because there doesn't appear to be any
i ssue of law that the request for the extension was within the
authority of Starr & Conmpany or M. Starr to file, and it was,
in fact, granted.

So as a natter of |law, regardl ess of who had agency
authority to represent M. Snipes, the result was, in the year

2000, that M. Snipes had until October the 16th wthin which
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to file his return.

And that being so, Cctober 16 of the year 2000 woul d
be the operative date that one would ook to to determ ne the
expiration of the statute of linitations with respect to a
prosecution under Section 7203(4), a failure to file, it seens
to ne.

So for those reasons | will adhere to the ruling
previ ously made denying notion for judgment of acquittal as to
Count Three of the Indictnent based upon the running of the
statute of limtations.

MR. MORRI'S: Thank you, Your Honor.

MR, BERNHOFT: We appreciate the Court's
consi deration, Judge.

THE COURT: Al right. Now, M. ONeill, let's go
through the I ndictnent a nonent.

MR. O NEILL: Yes, sir.

THE COURT: Have you correlated each of the overt
acts with specific exhibits or itens of testinony in the
record? Do you have an annotated copy of the Indictnment that
woul d reflect that infornmation as the government sees it?

MR. O NEILL: No, Your Honor, not an annotated copy.
No, sir. W could furnish -- we could put that together, if
the Court would -- if it would be beneficial to the Court.

THE COURT: Well, | need to nake a determ nation, |

think, as to the overt acts that are going to be subnitted to
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the jury. Sone of these | have noted as we went through the
evi dence. But not having exanined all of the exhibits, I'm
uncertai n about some of the others.

MR. O NEILL: Your Honor, if the Court --

THE COURT: Has the defense attenpted this,

M. Barnes?

MR, BARNES: No, Judge.

MR. O NEILL: Your Honor, if the Court would give us
access to the courtroomafter this hearing, I'msure we could
do that in pretty quick tine.

THE COURT: Al right. Then I'Il reserve ruling on
t hat .

It mght save you sone tinme -- well, no, I'll just
| et the governnment do that. Let nme have an annotated copy of
the overt acts alleged in the Indictment -- of the overt acts
alleged in Count One so that | can nake a determination as to
whet her or not there's a paucity of evidence supporting any of
the overt acts such that they should be stricken fromthe
I ndi ctment before it's subnitted to the jury.

Now | et's go back to the venue instruction. The
defense requested instruction, M. ONeill, is that the Court
instruct the jury as to Counts Three through Ei ght, that venue
for willful failure to file a return is the judicial district
where M. Snipes made his | egal residence. "Legal residence"

is where M. Snipes nmade his pernanent home as his principal
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pl ace of residence on the dates at issue in each of the Counts
Three through Ei ght.

And cited in support of that requested instruction
is 26 U S.C. 6091 which is cited for the proposition that the
pl ace of filing of an individual incone tax return is the
| egal residence or principal place of business of the person
nmaki ng the return.

MR. O NEILL: Yes, Your Honor.

THE COURT: What does the governnent say to that?

MR. O NEILL: Your Honor, the governnent thinks that
the definitionis not -- it's close but not quite on point.
The defense cites United States versus Cal houn, an old Fifth
Circuit case. For the record, it's 566 F.2d 969, 1978.

At Page 973, Your Honor, it gives a definition of
"l egal residence." And so what the governnment woul d suggest
is within the definition as for Counts Three through Ei ght,
venue for willful failure to file a tax return is proper in
the judicial district where the defendant has a | egal
resi dence.

And then turning to Cal houn, "legal residence neans
the pernanent fixed place of abode which one intends to be his
residence and to return to it despite tenporary residences
el sewhere," comm, "or absences."

THE COURT: What are you quoting fromthere?

MR O NEILL: That is United States versus Cal houn,
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Your Honor; again, 566 F.2d 969 at 973. |It's an old Fifth
Circuit, 1978 decision, Your Honor.

THE COURT: You say that a 1978 decision is an old
decision, M. ONeill? |Is that what you said?

MR. O NEILL: dder, naybe, Your Honor.

It's out of the Olando Division, Your Honor.

THE COURT: Well, back to you, M. Barnes. That
sounds right. What do you say to that?

MR. BARNES: | have no objection, Your Honor.

THE COURT: Al right. | wll supplenent the venue
instruction by that |anguage taken fromthat decision.

Just a mnute.

(Pause.)

THE COURT: And I'Il note for the ol der nmenbers of
the jury that that law was settled in 1978 and that the
government thinks it's ancient.

Now let's turn to -- well, | don't think there's
anything left to turn to that we haven't.

MR. O NEILL: Your Honor, good faith.

THE COURT: |I'msorry, M. ONeill?

MR O NEILL: | believe good faith is still -- the
initial good faith request by M. Barnes.

Oh. You'll enconpass that with the one for advice
of counsel as well.

THE COURT: Yes.
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MR. O NEILL: Very good, Your Honor. Then | think
we are conplete with M. Barnes' --

MR, BARNES: Yes, Your Honor. | think the only
other thing is M. WIlson's proposed jury instructions.

THE COURT: Al right. M. WIson?

MR WLSON: Cood afternoon, Your Honor

THE COURT: Good afternoon, M. WIson.

MR WLSON: Earlier I noticed a | eaf that had been
caught in my jacket, and I was afraid | was beconing a potted
plant. But | realized it was just nerely the fact that |
parked under a tree.

THE COURT: | hadn't noticed the |eaf, M. WIson,
al though there may have been sone ot her evidence pointing that
direction.

How is this requested instruction any different from
the one that | already have in the package concerni ng Section
287, M. WIlson?

MR, WLSON: Your Honor, it is very close with the
exception of the last sentence wherein the instructions that
the Court had proposed indicated -- the |ast phrase, "The
deci sion of the departnent or agency in making a deternination
required to be nade" -- | have nodified that |anguage to read
instead -- this is with respect to what is a naterial fact --
if the fact was capable of influencing the ability of the

Internal Revenue Service to audit or verify the accuracy of a
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tax return.

It seemed to ne that that was -- that |anguage is a
little nmore concise and on point to what the functions of the
Internal Revenue Service are in this matter, as opposed to the
| anguage of the -- that the Court had proposed, which seened a
littl e anorphous.

THE COURT: Wiat do you say to this request,

M. ONeill?

MR. O NEILL: Your Honor, in keeping with the other
requests, it appears that this mght be nore in line with
argunment to the governnent that these are just two
possibilities, to audit or to verify. Another one would be to
pay the anmount requested. And I'msure | could think of
several others. And that's why the jury instruction usually
just leaves it nore broad as to linit the various
possi bilities.

THE COURT: You don't cite any authority here,

M. WIlson, for this.

MR WLSON: Your Honor, that is correct. However,
| did take the | anguage froma case, United States versus
Tarwater. This is a -- the citation for this is 308 F.3d 494.
This is a -- this case is a violation of 26 U. S.C. 7206.
However, | felt that the | anguage that was used in that case
was probably al so applicable to the matter before the Court

today with respect to the functions of the Internal Revenue
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Servi ce.

THE COURT: Well, | think M. ONeill has the better
of this argunent. |I'ma little concerned that the
nodi ficati on of the |anguage as suggested ni ght understate the
reach of Section 287. It seens to nme that it is legally
possible for one if the taxpayer acts willfully to hanper or
i npede the functions of the Internal Revenue Service by filing
a docunent or a return which requires an audit or verification
of the accuracy. And this instruction would tend to say
otherwise as | read it. And it might be nore confusing than
hel pful to the jury in the circunstances of this case.

I, over defense objection, will adhere to the form
of the pattern instruction included in the package and wil |
decline to give this nodification.

MR, WLSON: Your Honor, there is also just a
comment with respect to the actual instructions the Court
had - -

THE COURT: Pull the m ke down, M. WIlson. Say it
agai n now.

MR WLSON: Yes, Your Honor. There was a comment
that | wanted to nake with respect to the instruction that the
Court has given for us to review which -- with respect to the
el enents of the -- of this particular count of the I|ndictnent.
There's three --

THE COURT: Count Two?

58
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MR. WLSON: This is Count Two, Your Honor. |
apol ogi ze.

THE COURT: kay. Go ahead.

MR. WLSON: Count Two -- | don't know if this was
stressed earlier. However, in the first and third el enents,
the |l anguage of willful ness and know edge -- |I'msorry -- the
falsity and fraudul ent nature of the claimis in the
conjunctive. 1In the first elenment, the |l anguage is in the
conjunctive, that being a false and fraudul ent cl ai m agai nst
the United States.

In the second elenent, it is stated in the
di sjunctive, the false or fraudulent aspect of a claimrelated
to material fact. It seenms to me that to indicate in two
el enents in the conjunctive and one el enent in the disjunctive
nmay be confusing to the jury.

THE COURT: Well, thank you, M. WIlson. You're
probably correct.

Well, the statute is couched in the disjunctive
sense prohibiting clains that are false, fictitious or
fraudulent. The Indictrment alleges in the conjunctive sense
that the defendants in this case allegedly presented a
materially false, fictitious and fraudulent claim

| think it appropriate to avoid possible jury
confusion to strike the word "and” in the first elenment of the

charge and put -- nake it read "a false or fraudulent claim"
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It's of little consequence because in this instance, at |east,
imediately following the articulation of the elenents of the
offense, the terns "false or fraudulent” are defined in the
same way so that it should not really make any difference.

MR WLSON: Your Honor, | think if that's the case,
then the third el ement also --

THE COURT: Yes. | agree. | will change the word

"and" to "or" in the first and third elenments of the offense
charged in Count Two.

What el se do you have in relation to the
instructions, M. WIson?

MR, WLSON: Your Honor, | would respectfully object
to the Court's granting the instruction the Court previously
di scussed with respect to the 861 argunent. | don't have that
docunment in front of ne, but | do believe that for the Court
to instruct the jury that that argunment is -- | forget the
Court's phrasing.

THE COURT: Well, let ne help. The requested
instruction was sinply, "There is no legal nerit to the,"

quote, "U.S. sources argunent," close quote, "or the," quote,
"Section 861 argunent," close quote, "clainmng that the
Internal Revenue Code only inposes taxes on certain
foreign-based activities."

MR WLSON: Your Honor, to the extent that the

elements of the offense refer to false or fraudul ent clains, |
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think for the jury to be instructed that a particular return
or particular theory is neritless may serve to confuse the
jury.

| certainly don't intend to argue that that theory
has merit. However, | think that for the Court to instruct
the jury that a particular position taken by the defense in
the docunents that were filed that gave rise to this action is
wi thout nerit borders on invading the province of the jury to
determ ne the veracity of the claimthat was made. And
think that | would ask the Court not instruct the jury and
allow that to be sonething that the governnment can argue in
its close.

THE COURT: Well, it does relate to a matter of |aw
and not a matter of fact because | think a distinction has to
be drawn between the status of the | aw and the status of the
defendant's state of mind or intent, and this instruction
addresses only the forner and not the latter.

And as | previously indicated, | will give the
instruction, and the record will note the objection by the
def ense.

MR, WLSON: Thank you, Your Honor.

And the Court had indicated in its discussions with
counsel for M. Snipes a discussion of the overt acts
contained in the Indictment. | also wish to bring to the

Court's attention that | had previously filed a notion to
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strike certain language in the Indictnent and at some point --
THE COURT: Al right. Wat docunment is that,
M. WIlson? Do you have the docunment nunber?

MR WLSON: Your Honor, | do not have the document
nunber in front of ne. | apol ogize. However --

THE COURT: Wen was it filed?

MR, WLSON: This docunment was filed approximately a
week or two prior to the trial.

| apologize, |I didn't know we were going to get to
the point today where we were going to be discussing this.
However, | had asked that the | anguage in the Indictnment that
related to M. Rosile's status as a Certified Public
Accountant, that being Paragraph 6 of the Indictnment, be
stricken. There has been no evidence presented that he was a
former CPA who continued to work as an accountant after CPA
| i censes were revoked.

Additionally, in the Indictnment it refers to the tax
return that was filed as fraudulent, and | would ask that that
| anguage be stricken fromthe Indictnent, if we're going to
argue that point now, Your Honor. There is sinply no evidence
that was presented regarding his license. That was objected
to, and it was kept out by the Court.

THE COURT: M. Morris, what do you say to that?

MR, MORRI'S: Your Honor, | agree to sone extent. |

woul d propose that, rather than striking the entire
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paragraph -- | think that's unnecessary, and it would | eave
the Indictnent in the state where certain defendants are
defined and M. Rosile would not be -- | would propose that
the first sentence of Paragraph 6 be revised to say defendant
Dougl as P. Rosile, paren, quote, defendant Rosile, quote, end
paren, was an accountant, period.

THE COURT: What did the exhibits show with respect
to M. Rosile's professional status? Does he not signh sone of
t he docunments as a Certified Public Accountant?

MR WLSON: No, Your Honor. | believe that there
are sonme docunents -- letters that were presented that his
letterhead referred to hinself as an accountant. He was al so
referred to as a tax preparer.

| believe that the evidence with respect to this
al | eged conspiracy show that he was a tax preparer and not an
accountant. There was no evidence that was presented that he
at any tinme had been designated as a Certified Public
Account ant .

THE COURT: Well, I'minclined to grant the
defendant's notion and sinply strike the first sentence of
Par agraph 6 under the heading "introduction" in Count One of
the | ndictnment.

Make note, Madam Clerk, that in preparing the copy
of the Indictrment for the jury that the first sentence of

Paragraph 6 of Count One is to be redact ed.
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What el se do you have, M. WIson?

MR WLSON: Your Honor, | believe that's all | have
at this point in tine.

MR MORRI'S: Your Honor, if | may?

THE COURT: Yes, M. Morris.

MR MORRIS: Your Honor, | have undertaken to cone
up with at |east one exhibit or a witness who testified with
regard to each of the overt acts. |'mprepared to enunerate
those for the Court, if you would IiKke.

THE COURT: Al right. Let's do that. Just a
monent .

(Pause.)

THE COURT: Al right. W're starting, then, with
Par agraph 19 under the heading "overt acts" on Page 6 of the
I ndi ct nent .

MR MORRI'S: Yes, Your Honor.

THE COURT: Go ahead.

MR MXRRIS: Wth regard to Paragraph 19, Exhibit
4-1, specifically Bates Nunber W5-04902, since that is a
vol um nous exhi bit.

Wth regard to Paragraph 20, it would be Exhibit
87-1.

Wth regard to Paragraph 21, the testinony of Ken
Starr.

Wth regard to Paragraph 22, Exhibits 72 and 103.

F012808 - Sni pes




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Wth regard to Paragraph 23, Exhibit 87-5.

Wth regard to Paragraphs 24 and 25,

of Carnen Baker.

t he testinony

Wth regard to Paragraph 26, the testinmony of Ken

Starr.

Wth regard to Paragraph 27, Exhibit 87-7.

Wth regard to Paragraph 28, Exhibit 87-10.

Paragraph 29, Exhibit 118.
Paragraph 30, Exhibit 119.
Par agraph 31, Exhibit 87-16.
Par agraph 32, Exhibit 87-17.
Par agraph 33, Exhibit 64-1.
Par agraph 34, Exhibit 87-20.
Par agraph 35, Exhibit 87-26.
Par agraph 36, Exhibit 87-28.
Par agraph 37, Exhibit 87-29.
Par agraph 38, Exhibit 87-1.
Paragraph 39, Exhibit 117.
Par agraph 40, Exhibit 87-42.
Paragraph 41, Exhibit 139.

And Par agraph 42, Exhibit 140.

THE COURT: Al right. Counsel are so infornmed.

(Pause.)

THE COURT: Well, | mslaid the note

nor ni ng when we were tal ki ng about argunent,

but

made this

let's start
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again with it anyway.

| believe you said, M. Mrris, this norning that
the governnment requested two hours for argunent?

MR MORRIS: That's correct, Your Honor.

THE COURT: You're going to open; M. ONeill is
going to rebut, and I think | said that, that being so,

M. O Neill should not use nore than one hour for rebuttal.

MR MORRI'S: Understood.

THE COURT: Defendant Sni pes had asked for three
| awyers to participate in the argunent, M. Bernhoft.

MR, BERNHOFT: Judge, if | mght, we've conferred
additionally. And with the Court's perm ssion, we'd nodify
that request. M. Barnes and | will close for M. Snipes.

M. Barnes would go first; | would go second, according to the
tinmes that we've di scussed.

THE COURT: And what was that? | don't renenber.

MR BERNHOFT: Two to three hours.

THE COURT: Al right. | can't say that that's
unreasonable in this case given the volune of paper and the
anount of evidence, but it does seemto nme to push the
envelope a bit. And if | hear repetition after two and a hal f
hours, | may suggest to counsel that you are repeating
your sel f.

MR, BERNHOFT: Understood, Judge.

THE COURT: Al right. Wo's going first?
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MR. BERNHOFT: M. Barnes.

THE COURT: Barnes. And then M. Bernhoft.

MR BERNHOFT: Yes, sir.

THE COURT: M. WIson?

MR. WLSON: Yes, Your Honor.

THE COURT: What did we agree upon this norning?

MR WLSON:. W agreed that | would have no nore
than an hour and a half.

THE COURT: Al right. dve nme just a nminute here,
pl ease.

(Pause.)

THE COURT: Well, it looks as though in all
probability if counsel use the tinme requested that we should
be able to finish the argunents tonorrow, but it will take all
day. And the jury would then be excused, and | would instruct
t hem Wednesday norni ng.

W're starting at 9:30 with the jury. So as | have
sketched it out here roughly, it |ooks as though M. Morris
will be arguing the case from9:30 to roughly 10: 30;

M. Barnes will then be arguing the case from 10: 45 or perhaps

as late as 11:00 for as long as he wishes until we stop for

l unch, and then M. Bernhoft will begin after lunch and use
the bal ance of the defense tinme, which will bring us to at

| east 3:00, or thereabouts; and then, M. WIlson, you'll be
heard -- if you use your full allotted tinme, given breaks and
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whatnot, it would take us to about 5:00 in the afternoon.
That's the way it looks. And that's the way we will proceed.

Is there anything el se to take up today before we
recess until tonorrow?

MR MORRIS: Not that |I'm aware of, Your Honor.

MR, BERNHOFT: Not fromthe defense, Judge.

MR, WLSON: Nothing fromM. Rosile, Judge.

THE COURT: Let the record reflect that | deem al
prior notions nade by the defendants, or any of them during
the course of the trial to be restated and repeated upon the
conclusion of all of the evidence with the ruling of the
Court, as previously announced, being the sane in each
instance, which | think will set the record straight, because
of the government's resting, the naking of the defense notion,
and then the defense resting, and no specific reiteration of
the nmotions for judgnent of acquittal, but |I deemthat they
wer e made.

And we'll recess until 9:30 tonorrow norning. |
wi Il have copies of the Court's revised instructions carrying
into effect all of the rulings that have been made during the
charge conference available to counsel at or before 9:30 in
t he norni ng.

Thank you, counsel. W'Ill recess until then

(Ther eupon, the proceedings in this case for this

date were concluded at this tine.)
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